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Spectrum Policy Task Force Report finding that a %condary market approach has significant potential 
to foster opportunistic technologies, such as agile frequency-hopping radios, softwaredefined radios, and 
adaptive antennas, at reasonable transaction costs.”24’ In short, while the existing spectrum leasing 
options may not meet all types of spectrum access needs, we have great confidence in the ability of 
market participants to find innovative means of enhancing spectrum access and lowering transaction 
costs, and we therefore expect the market for spectrum usage rights to become increasmgly efficient. At 
the same time, licensees and spectrum lessees may wish to make spectrum available in ways not 
anticipated by the Commission’s current rules, and such innovative efforts may be a driving force in 
promoting the development of advanced technologies and the efficient use of the spectrum. We therefore 
introduce a new concept under our current exclusiveuse licensing models that may foster the 
experimentation and new uses of licensed spectrum without unnecessary regulatory intervention. 

b. Private Commons 

91. To facilitate the use of advanced technologies, and thus better promote access to and the 
efficient use of spectnun, we expand the spectnun licensing framework by identifying an additional 
option that may be utilized by current and future licensees and spectrum lessees. This concept, which we 
call a “private commons,” will allow licensees and spectnun lessees to make spectnun available to 
individual users or p u p s  of users that do not fit squarely within the current options for specbum leasing 
or within the traditional end-user arrangements associated with the licensee’s (or spectrum lessee’s) 
subscriber-based services and network inhtructures. New technologies enable users, through use of 
advanced devices, to engage in a wide range of communications that do not require use of a licensee’s (or 
lessee’s) network infrastructure. To facilitate the use of these technologies, we adopt the private 
commons option, which will permit, and be restricted to, peer-to-peer communications between devices 
in a non-hierarchical network arrangement that does not utilize the network infixstructure of the licensee 
(or spectrum lessee). 

92. The private commons option provides a cooperative mechanism for licensees (or lessees) to 
make licensed spectrum available to users employing these advanced technologies in a manum similar to 
that by which unlicensed usas gain access to spectrum to suit their particular needs, and to do 50 without 
the necessity of entering into individual spectrum leasing arrangements under our existing rules. In the 
2.4 GHz and 5 GHz bands, for instance, users gain access and use of the spectrum with specified types of 
low-power communications devices provided they comply with technical requirements established by the 
Commission and set forth in our Part 15 rules?” In these bands, users then can create thei~ own 
networks - such as those that are ad hoc or “mesh” in nature243 - using equipment that complies with 
Commissionestablished requirements. The private commons option provides a potentially 
complementary access model:” in which licensees (or spectrum lessees) would determine to make 

24’ Id. 

242 See 47 C.F.R. 8 15.249. 

”’ See generally Cognitive Radio NPRM, 18 FCC Rcd at 26888-26889 m 77-80. 

Consistent with our discussion of dynamic leasing arrangements, the general ability of a licensee to 2u 

deploy a private commons model is not intended to, and does not, overturn rights under Part 15, as it exists or as 
amended, to operate in a band or limit the Commission’s ability to implement new underlay approaches when 
considering particular bands. For instance, a licensee could not, as its own technical condition, restrict the 
emission limits of devices in a private commons to a level below the level authorized for that band under the 
(continued.. . .) 
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access available to a similar class of users, and would do so under technical requirements for sharing use 
of the licensed band established and managed by the licensee (or lessee)?45 The nature of these types of 
users’ access to spectrum under this private commons option thus differs qualitatively from the nature of 
access provided to spectrum lessees under the Commission’s spectrum leasing policies and procedures. 
In the private commons, the licensee (or lessee) authorizes users of devices operating at particular 
technical parameters specified by the licensee (or lessee) to operate on the licensed frequencies, 
consistent with the applicable technical requirements and use restrictions under the license authorization, 
using peer-to-peer (devicetodevice) technologies. In spectrum leasing arrangements, individually 
negotiated spectrum access rights are provided to entities that traditionally obtained licenses and that 
would then provide traditional network-based services to end-user~?~ 

93. This approach is consistent with the kinds of additional flexibility many commentm sought. 
Several commenters supported providing licensees the option of allowing opportunistic use of the 

licensed spectrum through secondary market mechanisms, and asserted advantages to empowering 
licensees to establish the technical parameters and interference rules instead of govemment-established 
access rules.”’ Commenters also asserted that enabling licensees to determine the technical parameters 
of such use would minimize interference mncuns relating to other users in the band,z4 and would have 
the necessary incentives to be innovative and efficient in enabling users to access the licensed spectrum 
through use of such devices?@ 

94. These private commons arrangements may take a variety of forms, but will share a number of 
d e w  characteristics, as described herein. The private commons option will allow for flexible uses of 
licensed spectrum rights in which the licensee or lessee does not necessarily offer services (in whole or 
part) over its own end-to-end physical network of base stations, mobile stations, and other elements. The 
licensee or spectrum lessee, as a manager of a private commons, will set terms and ConditioIlS for use in 
the private commons by users (consistent with the terms of the license and applicable service rules):5o 
and retain both defacto control of the use of the spectrum within the private commons and direct 

(Continued from previous page) 
Commission’s Part 15 rules for unlicensed devices, such as UWB devices, and thereby eliminate the opportunity 
for such devices to use that spectrum. 

”’ Such technical requirements, of course, would have to be consistent with all of the Commission’s 
technical rules applicable to the service or band at issue for preventing interference to other licensees. 

’46 We note that the priwte commons option is not designed to provide a potential means to evade 
Commission policies and rules applicable to spectrum leasing arrangements, as set forth in the Repod and Order. 
See para. 90, supra. 

’” See Cingular Wireless Comments at 8-10; CTIA Comments at 5-6; SBC Comments at 6; Sprint 
Comments at 3 (supporting the provision of access to licensed spectrum by ‘‘opportunistic” third parties through 
secondary markets mechanisms); WCA Comments at 9. See also Stuart Minor Benjamin, Spectrum Abundance 
and the Choice Between Private and Public Control, 78 N.Y.U. L. Rev. 2007 (2003). 

248 See Nextel Partners Reply Comments at 10; Verhn  Comments at 4. 

249 See Cingular Wireless Comments at iii; T-Mobile Reply Comments at 5. 

250 AS with spectrum leases, the spectrum usage rights in a private commons cannot exceed the rights 
granted the licensee in the first instauce. 
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responsibility for compliance with the Commission’s rules.=’ And, while private commons arrangements 
will not be subject to the same notification requirements that are required by our spectrum leasing rules, 
licensees (or spectrum lessees) managing the commons will be required at this time to notify the 
Commission about any private commons they establish prior to users being permitted to operate within 
that private commons. 

95. We anticipate at least two types of private commons that licensees (or spectrum lessees) 
could make avaiIable to individuals or groups of users. In the first example, a private commons could be 
created by a licensee (or spectrum lessee), which may or may not otherwise have a network infixstructure 
to provide services, by granting access for a fee (e.g., on a transaction, usage, fixed, or other basis) to 
users who employ smart or opportunistic wireless devices that conform to the terms and conditions 
established by the licensee (or lessee), such as a requirement that devices operating in the licensed band 
use a particular technology, hardware, or software. The users’ devices may be used to engage in peer-to- 
peer (device-todevice) communications, such as by becoming part of compatible ad hoc or “mesh” 
wireless 
perhaps in addition to) gaining access to other bands that may be more heavily used or that do not allow 
for the quality of service necessary for a particular application. This type of private commons might be 
particularly valuable to users that find existing bands that provide for unlicensed operations to be 
crowded or otherwise less desirable. 

Such users may need access to a particular licensed spectrum band in lieu of (or 

96. Under a second potential type of private commons arrangement, the licensee (or spectrum 
lessee) would not charge an ongoing access fee or otherwise have any direct relationship with the users. 
For instance, manufacturers of smart or opportunistic devices, or the developers of softwart or hardware 
used within such devices, may wish, as licensees or spectrum lessees, to provide spectrum access to 
anyone who purchases their devices, or devices with their hardware or software. This type of 
arrangement might be particularly effective in promoting new technologies or new uses by providing an 
opportunity for equipment developers to capitalize on their investments and innovations without having 
to get a license directly &om the Commission, but could arrange for users of the equipment to access the 
spectrum usage rights from an existing licensee. Because a licensee (or spectrum lessee) could offer to 
private commons users the interference protection rights of its license, this arrangement could provide 
some additional benefits as compared with possible lower-powered, unlicensed operation in the same or 
other bands. 

97. We will require licensees and spectrum lessees that seek to allow spectrum access on a 
private umnnons basis to notify the Commission of the arrangement at this time. This notification will 
be similar to, but simpler than, the notification required for spectrum manager leases. It would provide 
certain information and certifications regarding the general terms and conditions for spectrum access to 
users in the private commons, including the term and coverage area of the arrangement, general 

’ 

”‘ Thus, as with a licensee under a spectrum manager leasing arrangement that retains de fw to  control 
(under the revised de facto control standard for spectrum leasing) and direct responsibility for its spectrum lessce’s 
compliance, so too the licensee or spectrum lessee acting as the private commons manager must retain defwto 
control and direct responsibility for users of the private commons. And, as with spectrum leasing anangmmts, 
the licensee or spectrum lessee retains the right to terminate the private commons arrangement. 

252 See Cognitive Radio NPRU, 18 FCC Rcd at 26888-26889 n77-80. These types of peer-&peer 
communications made possible by advanced techologies, see generally id., are thus distinct from thc traditional, 
hierarchical end-to-end physical network i&astructurcs (e.g., base stations, mobile stations, or related elements) 
operated by licensees and spectrum lessees. 
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information on the technical requirements and the equipment that the licensee or spectrum lessee has 
approved for operation in the private commons, as well as a description of the types of uses that are 
allowed. Consistent with our approach to Part 15 devices, we will not require the notification to include 
specific information about each individual user?” We examine this notification requirement, and the 
continued need for the notification, in the Second Further Notice, below. We also recognize the need to 
clearly identify the distinguishing elements of spectrum leases, managed private commons, and end-user 
arrangements, respectively, as means to create spectrum access. Accordingly, in the Second Further 
Notice, we seek comment on the specifications necessary to make such distinctions consistent with the 
Commission’s regulatory and enforcement objectives, and we seek comment on other arrangQnents and 
regulatory changes that may facilitate spectrum access and that should be considered within a private 
commons framework?” 

98. We believe that a private commons will provide an important complement to the spectnun 
leasing policies we have already adopted to facilitate spectrum access, as well as to unlicensed access to 
spectrum. We expect the combination of spectrum leasing arrangements, private commons, and the 
various ways in which licensees currently may utilize advanced technology will further enhance this 
move towards greater spectrum access, and we are optimistic about the potential benefits that are likely 
to emerge as licensees and other users find more ways to promote access to and the efficient use of 
spectrum. We note that the flexibility afforded by a private commons may help make possible a number 
of new means to apply advanced radio technologies, including such concepts as “policy radio,” an 
emerging approach that would allow use that is even more dynamic than that described above.”5 

99. We also envision this approach as part of a balance between license-based access 
mechanisms, such as the spectrum leasing and private commons models that allow licensees and 
spectrum lessees to define access rights based on market forces, and unlicensed access mechanisms that 
allow free access by non-interfering devices pursuant to regulation. We recognize that there is an 
ongoing and important debate on spectrum policy, with some parties stressing the merits of unlicensed 

2s3 As discussed herein, the kind ofusers and uses expected in aprinte commo~ls a- akinto those 
involved with unlicensed uses, and we do not require that the Commission be informed of the identity of each such 
device uaer even though such use occurs in licensed bands. See generully 47 C.F.R. Part I5 (permiltiag unlicensed 
users to operate in licensed bands). Also, because the licensee or spectrum lessee always retains de foci0 control 
over the use of the spectrum in the private commons, users share certain similarities with end-users about whom 
the Commission does not how the identity. Accordingly, the policies that led us to require that we be notifkd of 
the identity of spectrum lessees, such as potential foreign ownerdup or wmpctition concerns, see geuemIly Report 
and Order at 
lessee and determining, among other things, that spectrum leasing arrangements potentially raised foreign 
ownersbip and competition concerns), do not apply with regard to usem in a private commons. 

100-125,133-159 (requiring that the Commission be h f o d  of the identity of the spec- 

*” We invite licensees or spectrum lessees uncertain as to whether the arrangements they cmtmphite 
constitutes a private commons to seek informal or formal guidance from the Commission during the pendanq of 
the Secoml Further Notice of Proposed Rulemaking. 

”’ These include emerging cognitive radio technologies that allow multiple users to shan use of the same 
spectrum through adaptive techniques that enable users to avoid conflicts in tenns of time, frequency, &, and 
other signal characteristics, such as those being developed by the Defense Advanced Research Projects Agcncy 
(DARPA). DARPA’s goals are to enable an increase by a factor of ten in usage of typical spectrum, and is aiming 
to develop technology that is applicable not only to the military, but also could be applied for civil uae. See 
genera@ http://www.darpa.mi~ato/prognuns/XG/rfc_(discussion of DARPA’s “next Generation” (XG) 
program). 
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and shared uses, both within a free and open ‘‘spectrum commons” and in licensed bands unda private 
control:s6 and other parties arguing for the merits of “exclusive” licensed use of ~pectrum.2~’ We are not 
here taking sides in that debate. Rather, we expect that existing and new licensees and spectrum lessees 
in various services and spectrum bands will consider the market potential of a private commons and other 
arrangements and seek opportunities to lower transaction costs and provide multiple avenues of spectrum 
access and a range of devices to consumers, businesses and other entities. In addition, we anticipate that, 
as unlicensed use becomes more popular, users of unlicensed devices that operate under the Part 15 rules 
may have an incentive to seek access to a managed private commolls in licensed bands that may be less 
susceptible to overcrowding and, because of the benefit of interference protection, may be a way to avoid 
the potential risks associated with the “tragedy of the C O ~ ~ O I I S . ~ ~ ~ ~ *  Licensees and spectrum lessees in 
turn will have an incentive to provide private commons through a variety of means, with terms and 
conditions that are most valued by users. We expect these users will choose the most efficient means of 
spectrum access for their particular needs, considering the costs and benefits of all options, including 
private commons and unlicensed use. 

C. License Assignments and Transfers of Control 

1. Immediate Approval Procedures for Certain Categories of License Assignments and 
Transfers of Control 

a. Background 

100. In the Reprt and Order, we streamlined the regulatory ~ ~ O C C S S  for transfers of control and 
license assignments in the same Wireless Radio Services covered by our new spectrum leasing policies. 
In the Further Notice, we proposed to take additional steps to remove unnecessary delay in processing 
certain categories of transfers of control and license assignments to the extent doing so would be 
consistent with our statutory obligation to determine whether such transactions would be in the public 
interest.” In particular, we inquired whether the policies that we adopted with regard to defacto transfer 
leasing under our forbearance authority should also be applied to license assignments and transfers of 

256 See, e.g., Yochai Benkler,Overcoming Agoraphobia; Building the Commons of the Digitally 
Networkd Environment, 11 Harv. J. L. & Tech. 287 (1998); Benkler, Some Economics of Wireless 
Communications, 16 Harv. J. L. & Tech. 25 (2002); Lawrence Lessig, The Future ofldeas: The Fate of the 
Commons in (I Connected World, New York Random House (2002); Lawrence Lessig, Commons and Code, 9 
Fordham Intell. Prop. Media & Ent. L. J. 405 (1999); Kevin Werbach, Supercommons: Towardr a Unified Theory 
of Wireless Communications, 82 Tex. L. Rev. 863 (2004). 

*” See Stuart Minor Benjamin, Spectrum Abundance and the Choice Belween Private and Public 
Control, 78 N.Y.U. L. Rev. 2007 (2003); Thomas Hazlett, The Wireless Craze, the Unlimited Bandwidth Myth, the 
Spectrum Auction Faux Pas, and the Punchline to Ronald Coase’s ‘Big Joke’: An Essay on Airwave Allocation 
Policy,” 14 Harv. J. L. &Tech 335 (2001). 

258 See Garrett Hardm, The Tragedy of the Commons, Science 162: 1243-1248 (1968). 

2R See generally Further Notice at fl237-240. 

Id. at fl240,278-287. 
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b. Discussion 

101. We adopt immediate approval procedures for the same categories of license assignments 
and transfers of control involving Wireless Radio Services as are subject to our immediate approval 
procedures for de facto transfer spectnun leasing arrangements, as set forth in Sections IVA. 1 .a and 
N.A.l.b, above?61 This decision comports with the comments we recei~ed.~’ Accordingly, we 
conclude that an application for assignment or transfer of control of Wireless Radio Service licenses 
qualifies for immediate approval if, consistent with our policies for defacto transfer leases, the 
application establishes, through required certifications, that the transaction does not raise any specified 
potential public interest concerns relating to eligibility and use restrictions, foreign ownership 
restrictions, designated entityhtrepmeur restrictions, or cowition, or does not require a waiver or 
declaratory ruling?63 In such cases, we will not require prior public notice or additional individualized 
Commission review before the transaction is approved?” In addition, the applications must not involve 
license authorizations that are subject to Commission review or investigation that potentially affects the 
status of the license authorization itself.26’ Finally, as with the approach we adopt with regard to defacto 
transfer leasing, our approval of the license assignment or transfer of control will be placed on public 
notice, subject to reconsideration by interested parties or the Bureau within 30 days, and by the 
Commission within 40 days?@ 

261 See Sections W.A. 1.a and W.A. 1 .b, supra. We also note that, as with immbdiate proceasing of de 
facto transfer leases, changes must be made with regard to ULS in order to implement immediate processing of 
license assignments and transfers of control. See para. 30, supra. Thus, we h t  the Bureau to undertake as soon 
as practicable the nyessary progmknq changes to implement the provisions of this second Report and Order 
and to modify as necessary any licensing databases. Once ULS is updated to pemit the immediate spproval 
process. we further direct the Bureau to release a public notice notifying the public that the new procedures are 
available. See id. 

262 All commenting parties supported applying the same forbearance approach adopted for de fwto 
transfer leases to license assignments and transfers of control. See, e.g., CTIA Comments at 3-4; SBC Comments 
at 7-10; T-Mobile Reply Comments at 6-8; WCA Comments at 11-15. 

263 That is, parties to a license assignment or transfer of control application would qualify for immediate 
approval processing only insofar as the they establish the same qualifications for the application as is required of 
the licensee and spectrum lessee in a defacto transfer lease application that would be subject to immediate 
approval. See Section W.A. 1 .a($, supra. 

ZM See id. 

265 If there is a pending question as to whether the license is subject to revocation, cancellation, or 
termination (e.g., where the initial construction requiremnts for a site-based license may have not bcen mct, as 
required under our rules (e.g., sections 90.155,90.63l(e)), or where there has been a permanent discontinuation of 
services, in contravention of our rules (e.g., sections 90.157,90.631(f)), we determine that a license assignment or 
transfer of control cannot proceed under these procedures. See, e.g., 47 C.F.R 88 90.155,90.157,90.631(e)-(f). 

L66 See para. 3 1, supra. To the extent a license assignment or transfer of control involving a Wireless 
Radio Service does not qualify for this streamlined applicatiodimmediate grant processing, we will process the 
application pursuant to the procedures we adopted in the Report and Order. See Report and Order at fll97-198. 
Once received, the applications will be placed on public notice (if required by the service involved). They will 
then be reviewed and approved by the Commission within twenty-one (2 1) days unless they are removed firom this 
processing because of the need for mer investigation or consideration, or if they are denied, for raising potential 
public interest concern identified by the Commission or in petitions to deny. Id. 
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102. As we noted in the Report and Order, one of the goals in this proceeding is to streamline 
our policies relating to license assignments and transfers of control so as to minimize administrative 
delays, reduce transaction costs, encourage more efficient use of spectrum, promote spectrum fungibility, 
and othexwise facilitate the movement of spectrum toward new and higher valued The additional 
streamlining of our processing of these specified categories of license assignments and transfers of 
control helps us to achieve these goals while at the same time meeting our statutory obligations, under 
Sections 308,309, and 310(d), to review license assignments and transfers of control to ensure that they 
are consistent with the public interest. 

103. As with the policies we adopt regarding defacto transfer leases, we make this additional 
streamlining of our approval processes available only to those license assignments and transfers of 
control that would not raise the kinds of potential public interest concerns that would necessitate public 
notice or individualized review prior to granting.” Thus, to the extent a particular application falls 
within those categories of assignments or transfers of control that potentially raise public interest 
concerns regarding eligibility and use restrictions, foreign ownership restrictions, designated 
entity/entrepreneur restrictions, or competition (as discussed a b o v e ,  or seeks waiver of or a 
declaratory ruling pertaining to Commission rules, we will, Consistent with current requirements, 
continue to place the application on public notice (if it involves a common carrier license and subject 
the application to more individualized prior review before acting on it. For applications that do not raise 
such potential public interest concerns, prior public notice and additional individualized review is not 
necessary. Such applications now are routinely approved, and we find that the resources and delay 
associated with such prior notice and review requirements are not merited when b a l a n d  against our 
goal of promoting more fluid secondary markets in spectnun rights. In addition, we keep in place 
procedures that will ensure that the Commission fulfills its obligation to ensure that the public interest is 
served by approval of the application. The approval of such applications will be announced by public 
notice, and interested parties, the Bureau, and the Commission will have sufficient time during the 
reconsideration period to review these transactions, as necessary, to ensure that parties have complied 
with Commission policies. In addition, if compliance issues arise after the reconsideration period, the 
Commission retains authority to take other action as necessary. We also note that parties are accountable 
for any certifications they make in their applications. If the Commission determines, following approval 
of an application under these p d u r e s ,  that any such certification, by either the licensee, assignee, or 

267 See Report and Order at 7 195; see also Secondary Markts Policy Statement, 15 FCC Rcd 24178 7 1, 
24181 19,24182-24183 a 12,24185-24186 m 18-20,24191 7 32,24192 7 34 (2000); hinciples for Reallocation 
of Spectrum to Encourage the Development of Telecommunications Technologies for the New MillcnniUm, Policy 
Statement, 14 FCC Rcd 19868,19872 7 13 (1999) (Policy Statement on Principles for Spectnun Allocation). In 
addition, we note that the Spectrum Policy Task Force supported the need for the Commission to identify ways in 
which it can streamline its regulatory proceases in order to facilitate a range of secondary market activities - 
spectrum leasing as well as other transactions, whether transfers of control of licensees or assignment of licenses, in 
whole or in part. See Spectrum Policy Task Force Report at 15,57. 

We note that the procedures we are. adopting m this Second Report and Order do not revise existing 
Commission policies pertaining to pro forma or involuntary transactions. 

*@ See paras. 15-28, supra (identifying categories of transactions involving dejiacto transfer spectrum 
leasing arrangements that would not be subject to the forbearance approach outlined in this Second Repbrt and 
Order). 

*’’ We note that the 30day notice and comment period under Section 309(b) applies to common carrier 
licenses but not to Private Mobile Radio Services (PMRS) licenses. See 47 U.S.C. Ej 309(b)-(c). 
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transferee, is not true, complete, correct, and made in good faith, the Commission will be vigilant in 
taking appropriate acti0n.2~' 

104. License assignments and transfers of control subject to our forbeamnce authority. Thus, 
for license assignment and transfer of control applications that fall within the scope of our forbearance 
authority and that meet the specified requirements (Le., do not raise any of the potential public interest 
concerns identified above) for immediate approval, we will forbear h m  prior public notice and 
additional individualized review requirements. We find that such forbearance satisfies each prong of the 
test under Section 10, and will serve the public interest. 

105. Evaluating the first prong of the forbearance test, we conclude that the prior public notice 
and individualized Commission review requirements of Sections 309(b) and 310(d) are not necessary to 
ensure that a carrier's charges, practices, classifications, and services are just and reasonable, and not 
unjustly or unreasonably discriminatory?" As we noted earlier, it is already the case, under current 
rules, that when parties file applications proposing a transfer of control or assignment of a license, such 
applications do not generally contain information on the charges, practices, classifications, or services of 
the parties involved, and we have declined to use such applications as a context for regulating these 
issues." Retaining prior public notice and review requirements for these applications thus is not 
necessary to ensure that licensees' and lessees' charges, practices, classifications, and regulations are just 
and reasonable and not unjustly or unreasonably discriminatory. And, as indicated in the Further Notice, 
we have other existing tools at our disposal, including enfoxcement actions, to ensure that charges, 
practices, classifications, and regulations are just and reasonable and not unjustly or unreasonably 
discriminatory.274 

106. In exatnining the second prong of the Section 10 forbearance standard with respect to these 
applications, we conclude that requiring prior notice and comment and Commission review is not 
necessary for the protection of consumers. As discussed above, we have already determined that 
effectively functioning secondary markets will offer significant benefits to ~ollsumers,2~~ and we believe 
consumers will be fully protected by the limitations and safeguards placed on the forbearance process. 
Also, given that protecting consumers in the wireless marketplace is a core aspect of our competition 
policies, we have limited this streamlined application and immediate approval process to license 
assignments and transfers of control that would not raise potential competitive issues. Consumers are 
further protected because applications approved under this forbearance authority will be. placed on public 

"' Earlier in this Second Report and Order we similarly d i s c u s s e d  spectrum lcasing parties' accountability 
for their certifications when seeking to avail themselves of immediate approval procedures for d e f i t o  transfer 
lease applications. See para. 33, above. 

2n We have already determined, in the Report and Order, that a lid 30-day public notice period is not 
required for any de fwto  transfer lease applications. Report and Order at a 155-159 (reducing the public noticc 
requirement to 21 days). 

273 See Craig 0. McCaw, Memorandum Opinion and Order, 9 FCC Rcd 5836,5880-5881 7 76 (1994), 
affd sub nom. SBC Communications, Inc. v. FCC, 56 F.3d 1484 @.C. Cir. 1995), recon. inpart, 10 FCC Rcd 
11786 (1995). 

2'4 Further Notice at 1 271. 

275 See para. 36, supra; see also Report and Order at 32,3945. 

54 



Federal Communications Commission FCC 04-167 

notice, enabling members of the public and other interested parties to raise any concerns regarding the 
protection of consumers in petitions for reconsideration. 

107. Finally, we conclude that forbearing Erom prior public notice and Commission review of 
qualifying license assignment and transfer of control applications will fiather the public interest. This 
streamlined processing will enable secondary markets to work more effectively, with reduced regulatory 
delay and transaction costs. This in turn will increase the efficient use of spectrum, improve access to 
spectrum by all interested parties, promote competitive market conditions, and increase the innovative 
and advanced wireless services available to consumers. At the same time, the limitations on the types of 
license assignments and transfer of control applications that qualiG for forbeamme are designed to 
ensure that the public interest and our fulfillment of our statutory obligations are not undermined. 

108. License assignments and transfers of control not subject to forbearance. Similarly, we 
also determine that the streamlined approach we are adopting for qualifymg license assignments and 
transfers of control involving services that are not subject to our forbearance authority is consistent with 
the statutory requirements of Sections 308,309, and 310(d). Consistent with these provisions, we 
continue to require an application and approval process. In addition, in order to determine whether to 
approve these transactions, the Commission requires that each application establish a distinct set of facts 
and repmentations concerning the particular license assignment or transfer of control application before 
it can be approved. Thus, before any particular application will be approved under these immediate 
approval procedures, the Commission will have determined, based on the particulars of that application, 
that all of the criteria relevant to establishing that the public interest would be served by the granting of 
the application had been supplied, and the statutory requirements for case-by-case review and approval of 
the application will have been satisfied. 

2. Extending the streamlined Processing Policies Relating to License Assignments and 
Transfers of Control to Additional Wireless Radio Services 

a. Background 

109. In the Report and Order, we limited our streamlined processing policies relating to license 
assignments and transfers of control to include only those services to which our spectrum leasing policies 
applied?76 In the Further Notice, we inquired whether we should expand these streamlined processing 
rules to include additional services?77 

b. Discussion 

110. We will apply the streamlined processing procedures adopted in the Report and Order for 
license assignment and transfer of control applications, as modified by this order for qualifying 
applications, to all license assignment and transfer of control applications involving Wireless Radio 
Services authorizations regulated by the B ~ r e a u . ~  Thus, under the policies we are adopting herein, 

’16 Report and Order at 1 196; see also 47 C.F.R. $8 1.948@, 1.9005. 

”’ Further Notice at 1 3 14. 

Accordingly, all license assignment and transfer of control applications for Wireless Radio Services 
governed by section 1.948 and that must use FCC Form 603, with the exception of the Broadcast Auxiliary 
Service, are now subject to streamlined approval processing or immediate approval processing. 
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license assignment and transfer of control applications that raise potential public interest concerns ( ie . ,  
concerns relating to eligibility and use restrictions, foreign ownership restrictions, designated 
entitykntrepreneur restrictions, or competition) will be processed according to the 21-day processing 
procedures for license assignments and transfers of control set forth in the Report and Order, while those 
applications that qualify under the immediate approval procedures adopted in this order will be processed 
under the procedures adopted for license assignments and transfers of control set forth herein?m 

1 1 1. We believe that there should be parity among these Wireless Radio Services when it comes 
to processing of license assignments and transfers of control. This will allow licensees and 
assigndtransferees in each service to benefit from stmadined processing that minimizes 
administrative delay, reduces tramaction costs, and otherwise generally facilitates the movement of 
spectrum toward new, higher valued uses. 

D. The Commission’s Role in Providing Secondary Markets Information and Facilitating 
Exchanges 

1. Background 

112. In the Further Notice, we sought comment on a variety of approaches the Commission 
could take to promote access to the information needed to make possible spectnun leases or exchanges of 
spectrum usage rights in the secondary market. The simplest option discussed was maintaining an on- 
line database of licensees, spectrum lessees, and other information.28o We pointed out that, under the 
spectrum leasing procedures adopted in the Report and Order, the Commission will make publicly 
available information that is contained in the required notifications and applications filed by spectrum 
leasing parties, inciudmg the identity of spectrum lessees, contact information, the spectrum and 
geographic area encompassed within the lease, and the term of the spectrum lease?’ We also sought 
comment on whether the Commission should collect additional infonuation, support establishment of 
services such as listing offers to transfer, assign, or lease, or support the establishment of exchange 
mechanisms or brokering exchanges.282 Finally, we invited comment on the potential for independent 
third parties to emerge as “market-makers” that negotiate, broker, or otherwise facilitate spectrum leasing 
transaction~.~) Specifically, we inquired whether the Commission should designate approved market- 
makers, whether requirements should be imposed relating to their operation, and whether it should 
attempt to facilitate the development of such market-makers.284 

279 See Section N.C. 1 .b, supra. We note that many of these smrices, by virtue of the applicable rules, do 
not raise potential public interest concerns pertaining to designated entity/entrepreneur restrictions or competition. 

280 Further Notice ai 1224. 

281 Report and Order at fl124,153; Further Notice at 7 224. 

Further Notice at fl225-226. 

283 Id. at T[ 227. 

284 Id. at 1 228. 
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2. Discussion 

113. We recognize that the Commission plays a critical role in the development of efficient 
secondary markets for spectrum usage rights. We believe that the spectrum leasing procedures 
established in the Report and Order, combined with the information made available throu& our ULS 
database, will help in the development of these secondary markets. At the same time, we recognize that 
it may be necessary to evaluate, and perhaps expand, the information made available by the Commission 
as secondary markets in spectrum usage rights develop. 

114. With regard to the question of whether the Commission itself should provide additional 
information services to promote the development of secondary markets, we continue to believe that the 
private sector is better suited both to detexmine what types of information parties might demand, and to 
develop and maintain information on the licensed spectrum that might be available for use by third 
parties?*5 Our decision is consistent with most of the comments we received on this question?@ 
Accordingly, while we will continue to collect and make available to the public the basic detaiis related 
to spectrum licensees and lessees as provided in the Report and Order, we will not gather or provide 
additional information at this time.287 

115. We believe that this approach to collecting information and facilitating exchanges is most 
consistent with the Commission’s general approach of relying on market processes where possible to 
provide needed goods and services, while supplying necessary information, oversight, or other critical 
inputs in those cases where government can do this most efficiently. As noted above, the Commission 
plays a key role in providing reliable information about the identity of licensees and the spectxum they 
hold?M Determining how best to analyze and organize this information in a manner that meets the 
varying needs of licensees and potential spectrum lessees is a separate undertaking that, we believe, can 
be achieved more efficiently and effectively by independent market-makers and exchanges competing 
with each other to provide the kinds of value-added information services that different parties in the 

285 Id. at 1 226. 

286 Almost all commenting parties opposed r e q a  additional information-gathexing by the Commission. 
See AT&T Wireless Comments at 2 4 ;  Blooston Rural Carriers Comments at 9-10; Cingular Wireless Comments at 
14-15; CTIA Comments at 6; Nextel Communications Comments at 3-6; Nextel Partners Reply Comments at 6-7; 
PCIA Comments at 4-5; SBC Comments at 2-4; Sprint Comments at 6-7; Verizon Wireless Comments at 2-3; 
WCA Comments at 10-1 1; T-Mobile Reply Comments at 6. They asserted that, in the event additional 
mechanisms an needed, private entities would provide them. Several commenters asserted that the Commission 
nonetheless had a key role to play in maintaining the quality of information in its ULS database. See Blooston 
Rural Caniers Comments at 8; Nextel Communications Comments at 3; Nextel Partners Reply Comments at 6; 
SBC Comments at 3-4; Verizon Wireless Comments at 2. 

=’ Report and Order at 124,153. As noted in the Report and Order, we require spectrum leasing 
parties to provide, among other things: information on the identity of the spectrum lessee; the specific spectrum 
being leased (in terms of amount, frequency, and geographic area involved), including the call sign affected by the 
lease; the term of the spectrum lease; and, certifications regardq the spectrum lessee’s basic qualifications, 
eligibility, and other matters required under the applicable spectrum leasing policies. Zd. at 124,153. 

We note, too, that not only are our ULS database files available for review, but they can also be 
downloaded by the public and customized to address varying needs. 
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market may demand. For this reason, we take no action to establish the Commission as either a market- 
maker or exchange, nor do we take action to favor any particular type of private exchange mechanism.289 
Similarly, we decline at this time to establish requirements for market-makers or other parties that may 
emerge to facilitate transactions. We will, however, continue to monitor the development of information 
services and market mechanisms in the private sector, and are prepared to revisit this issue at a later time 
if circumstances warrant. 

V. ORDER Ow RECONSIDERATION 

1 16. Five parties - Blooston Rural Carriers, Cingular Wireless, First Avenue Networks, NTCA, 
and Verizon Wireless - filed petitions for reconsideration seeking clarification or revision of a number of 
different issues addressed in the Report and Order..29o Four partics filed responses to these  petition^.^' 

1 17. Blooston Rural Carriers, Cingular Wireless, and NTCA each sought clarification of the 
licensee’s responsibility for ensuring that spectrum lessees comply with Commission policies and 
rules,z92 while Verizon Wireless sought clarification of the licensee’s ability to terminate a gpectrum lease 
for noncompliance by the lessee?93 Cingular Wireless and Vcrizon Wireless requested additional 
procedural protections for licensees and spectrum lessees in the event the Commission sought to 
terminate a spectrum lease:% while Blooston Rural Carriers, Cingular Wireless, and NTCA sought 
additional procedural protections for spectrum lessees if the license was terminated, either as a result of 
the licensee’s bankruptcy or for some other unanticipated reason.295 Blooston Rural Carriers also sought 
clarification of Commission policies regarding the licensee’s responsibility for meeting application 

289 nere was little mpport for the Commission taking any additional action with regarxi to promoting the 
development of market-makers. Only one party recommended that the Commission designate an entity to perfom 
market-making functions, such as verifylag the financial viability of parties and providing guaranteed funds 
transfm. See Cantor Fitzgerald Telecom Comments at 3-4. In addition, one commenter recommended that the 
Commission take steps to ‘Yfcrtilize” the development of market-makem, suggesting that the Commission join with 
NTIA to host a “Spectrum Market Makers Conference” annually for the next three years. Winstar Comments at 2. 
No commenter recommended that the Commission assume the role of broker or market-maker. 

290 See Blooston Rural Carriers Petition for P d  Reconsideration andor Clarification; Cingular 
Wireless Petition for Reconsideration and Clarification; First Avenue Networks Petition for Reconsideration; 
NTCA Petition for Partial Reconsideration; Verizon Wireless Petition for Reconsideration and Clanification. 

291 We received reply comments from Salmon PCS and RTG, an opposition b m  the Fixed Wireless 
Communications Coalition, and an aporte letter from PCIA’s Microwave Cost Sharing clearinghouse. See 
Salmon PCS Petition Reply Comments; RTG Petition Reply Comments (dated Feb. 13,2004); Fixed Wireless 
Communications Coalition Opposition to Petition for Reconsideration; Letter to Katherine Harris, Deputy Chief, 
Mobility Division, from Eric W. Desilva, Counsel to PCIA’s Microwave Cost Sharing Clearinghouse (dated Mar. 
25,2004). 

Blooston Rural Carriers Petition at 2 4 9 - 1  1; Cingdar Wireless Petition at 6-8; NTCA Petition at 2-3. 

293 Verizon Petition at 1-3. 

Cingular Wireless Petition at 8-9 (seem additional protections for licensees in the context of 
spectrum manager leases); Verizon Wireless Petition at 2-3 (seeking additional protections for spectrum lessees in 
the context of defocto transfer leases). 

295 Blooston Rural Carriers Petition at 4-7; Cingular Wireless Petition at 8-9; NTCA Petition at 3-4. 
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construction requirements when entering into spectrum leasing arrangements?% And, Cingular Wireless 
requested clarification with respect to the licensee's responsibility for the cost-sharing obligations 
associated with relocation of incumbent microwave licensees in broadband PCS spectrumr" We address 
these issues and petitions below. 

1 18. Issues raised by two of the petitioners overlap with matters that we already have addressed 
in the Second Report and Order, above. First Avenue Networks r e c o d e d  that we eliminate the 
requirement that parties file spectrum manager leases days in advance of being permitted to commence 
Operations under the lease:% an issue we addressed in Section IV.A.1 .d, above.m Cingdar Wireless 
sought clarification of the Commission's policies regarding spectrum leasing by designated entities and 
entrepreneurs,m which we have addressed in Section IV.A.4.b, above.M' Because we have already 
considered and addressed the substance of these petitions, we will not discuss them further in this 
section. 

A. Licensee Responsibility To Ensure That Spectrum Lessees Comply With Commission 
Policies and Rules 

1. The licensee's responsibility to ensure the spectrum lessee's compliance with 
Commission policies and rules 

a. Spectrum manager leasing arrangements 

1 19. &clcptound. In the Report and Order, we provided that licensees in spectrum manager 
leasing arrangements will be held directly accountable for lessee violations.M2 In addition, we stated that 
if the licensee or the Commission determines that there is any violation of the Commission's rules or that 
the lessee's system is causing harmful interference, the licensee must immediately take steps to remedy 
the violation, resolve the interference, suspend or terminate the operation of the system, or take other 
measures to prevent M e r  hannfid interference until the situation can be remedied.'" Finally, if the 
spectrum lessee refuses to resolve the interference, remedy the violation, or suspend or terminate 
operations, either at the direction of the licensee or by order of the Bureau or Commission, we provided 

*% Blooston Rural Carriers Petition at 7-9. 

Cingular Wireless Petition at 9-10. 

First Avenue Networks Petition at 1-4. 

See para. 47, supra. Given that we have revised our policies regarding spectrum manager leases so as 
to permit spectrum lessees in most Wireless Radio Services to commence operatiom under a lease as 80011 89 the 
spectrum manager leasing notification is filed, we have granted First Avenue Network's Petitioa. See id. 

3w Cingular Wireless Petition at 1-6; see also Salmon PCS Petition Reply Comments at 5-14. 

"See paras. 70-71 & n.175,76-81 & m196,214,217, supra. Specifically, when we clarified the 
policies applicable to designated entity and entrepreneur licensees that seek to enter into spectrum leasing 
arrangements, we a f f i e d  in part but otherwise denied Cmgular Wireless's petition for reconsideration with 
regard to the revisions it sought concerning the policies we adopted in the Report and Order. See id. 

'02 Report and Order at 7 61. 

'03 Id. 
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that the licensee “must use all legal means necessary to enforce the order,’’ as codified in section 
1.9010@)( l)(iii).’” 

120. In its petition for reconsideration, Cingular Wireless contended that a specbum manager 
licensee should not be held accountable for the spectrum lessee’s violations of any rules if the licensee 
exercises some form of “due diligen~e.’~’ In their petition, Blooston Rural Carriers asserted that 
requiring that a spectrum manager licensee use “all legal means necessary” to ensure that a spectrum 
lessee does not continue to violate rules imposes an ambiguous and potentially onerous raquirement 011 
the licensee even if the licensee takes reasonable steps to ensure compliance; they requested that we 
clarify the provision by including a “reasonableness” element in the 

1 2 1. Discussion. We affirm the Report and Order in holding that licensees in spectrum 
manager leasing arrangements are directly responsible and accountable for violations of Commission 
policies and rules by their spectrum lessees, and thus we deny Cingular Wireless’s petition. In entering 
into spectrum manager leasing arrangements, licensees have chosen to retain defacto control of the 
leased spectrum, which includes ongoing oversight responsibilities as well as direct accountability for 
ensuring their lessees’ compliance with the rules.’07 Spectrum lessees in this type of leasing arrangement 
are not held directly accountable, but instead are secondarily liable.MB Accordingly, holding spectnm 
manager licensees directly accountable is the only means of eflsuring that some entity is directly 
accountable for compliance with Commission rules pertaining to the use of the leased spectrum. We 
note, however, that while licensees, as a policy and legal matter, will be held accountable for their 
lessees’ compliance, the Commission retains discretion, based on the facts and circumstances regarding 
the licensee’s exercise of its oversight responsibilities, as to whether and how it may proceed against the 
licensee when a s m  lessee violates Commission policies. Thus, we agree with Cingular Wireless 
that the extent of a licensee’s due diligence should be considered in determining the appropriate course 
of action. 

122. In addition, consistent with the concerns raised by Blooston Rural Carriers, we modify 
section 1.9010(b)(l)(iii) of the Commission’s rules by adding a reasonableness element to the provision. 
As modified, the rule will now state that the spectrum manager licensee must “use all reasonable legal 
means necessary to enforce compliance.” This clarification should ameliorate any concern that the 
licensee would have to exhaust all legal means, no matter how unreasonable, to ensure its lessees’ 
compliance. Nevertheless, we emphasize that licensees that enter into spectrum manager leasing 
arrangements must maintain defacto control over the leased spectrum, which includes retention of the 

u” Id.; 47 C.F.R. 8 1.901O(b)(l)(iii). 

305 Cingular Wireless Petition at 6. 

306 Blooston Rural CanierS Petition at 9-1 1. 

307 We note, however, that there are some actions by spectrum lessees for which licensees are not directly 
or strictly accountable. They include certain certifications by spectrum lessees regarding eligibility matters for 
which the licensee is not directly accountable, as well as lessees’ compliance with rules and policies not directly 
related to the use of the leased spectrum. Report und Order a t w  69,101-104. 

MB Indeed, spectrum lessees under spectrum manager leases do not hold an authoxization (in contrast to 
spectrum lessees under de facto transfer leases), and thus are not brought within the scope of the Commi9sion’s 
direct forfeiture procedures under Section 503(b) of the Act. See id. at 1 137 (discussing spectrum lessees’ direct 
accountability, in defacto transfer leasing arrangements, for forfeitures under Section 503(b)). 

60 



Federal Communici~ons Commission FCC 04-167 

necessary legal rights, and the responsibility for taking legal action when necessary, to enforce their 
lessees’ compliance with Commission policies and rules. 

b. De facto transfer leasing arrangements 

123. Backmound. In contrast to licensee responsibilities in spectnun manager leasing 
arrangements, we significantly limited licensee responsibilities in defacto transfer leasing arrangements 
by relieving licensees of primary and direct responsibility for ensuring that their lessees’ operations 
comply with Commission policies and rules. We did, nonetheless, provide that licensees in defacto 
transfer leases retain “some residual responsibilities” regarding the leased spectrum. While noting that 
we were seeking to carefully limit licensee responsibilities so as not to impede commercially viable 
leasing arrangements, we also stated that it “may be appropriate to hold the licensee responsible in 
specific cases for ongoing violations or other egregious behavior on the part of the spectrum lessee about 
which the licensee has knowledge or should have knowledge.”m 

124. In its petition, Cingular Wireless objected to stating that the Commission ‘‘may’’ hold 
licensees potentially responsible for “ongoing violations” or “egregious behavior,” subject to forfeitures 
or license cancellation, contending that this standard is “extremely vague” and provides licensees 
insufficient guidance.310 Cingular Wireless sought either elimination of the licensee’s residual 
responsibility with regard to defacto transfer leases or clarification of the standard to which the licensee 
would be held accountable.”’ Blooston Rural Carriers objected to holding the licensee accountable for 
what it “should have known,” and requested that the Commission clarify that the licensee will have m y  
discharged its oversight responsibilities if it includes certain express covenants in a spectrum lease; under 
such a revised standard, if a licensee becomes aware of a violation, the licensee would then be 
accountable for enforcing the lease terms?” Finally, NTCA requested in its petition that the Commission 
not hold the licensee liable for its lessee’s violations so long as the licensee abides by some basic 
guidelines; NTCA recommended that we establish a safe harbor for defacto transfer leasing with regard 
to a licensee’s residual responsibilities, but did not elaborate on what that safe harbor would entail.)” 

125. Discussion. We affirm the Report and Order and deny the petitions for reconsideration on 
this issue. We believe that the language in the Report and Order achieves the right balance with regard 
to the accountability of licensees in defacto transfer leasing arrangements for the violations of 
Commission policies and rules by their spectrum lessees. 

126. In the Report and Order, we significantly limited licensee responsibilities in defacto 
transfer leasing arrangements by relieving licensees of primary and direct responsibility for ensuring that 
their lessees’ operations comply with Commission policies and rules. Instead, as we made clear in the 
Report and Order, spectrum lessees are primarily and directly responsible for ensuring such compliance, 

M9 Id at 135-136. 

310 Cin@lar Wireless asserted that such a standard would require the licensee to be in a position to 
supervise and control the spectnun lessee’s day-to-day operations akin to a licensee’s responsibilities when 
entering into a spectrum manager lease. Cingular Wireless Petition at 6-8. 

’I1 Cingular Wireless Petition at 7-8. 

3L2 Blooston Rural Carriers Petition at 3 4 .  

’ I3  NTCA Petition at 2-3. 
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and we will first approach the lessee when we have questions about interference or other technical 
performance issues to demand that it bring its operations into compliance. We also have the direct 
authority to pursue remedies against lessees under Section 503(b) of the Act?“ Thus, although licensees 
are genmlly relieved of responsibility for their lessees’ actions, they are not relieved of all responsibility 
no matter the circumstance. Given that licensees under this type of leasing amngement continue to hold 
dejure control of the leased spectrum, as well as nondelegable duties regarding their license, we find 
that holding them potentially accountable, in certain limited circumstances, is commensurate with their 
ongoing responsibilities, as licensees, to the Commission. 

127. As we have indicated, such potential residual accountability is quite circ&bed, and 
would only attach to ongoing violations or other egregious behavior by the spectrum lessees about which 
the licensee had knowledge or should have knowledge?” For instance, our rules require that any 
agreement between a licensee and spectrum lessee must contain provisions that the spectnun lessee 
comply at all times with applicable Commission rules?’6 Accordingly, to the extent that a licensee is 
found mmplicit with ongoing violations by the spectrum lessee about which the licensee is aware and 
does nothing to ensure compliance, we believe it is appropriate to hold that licensee accountable. While 
we would expect that instances in which licensees that have entered into defacto transfer leases may be 
held accountable for ongoing or egregious acts of their lessees will be quite rare indeed, we cannot 
relieve these licensees altogether, in all cases no matter how egregious, for responsibility for any act of 
their spectrum lessees. Finally, although we decline to adopt petitioners’ proposals for codifjmg 
dispositive rules as to what would or would not constitute such ongoing violations or other egregious acts 
of a spectrum lessee for which a licensee would be held accountable, we do believe that the kinds of 
factors proposed by them could be relevant to our casebycase review of whether a particular licensee 
had in fact appropriately exercised its residual, nondelegable duties with regard to such actions by its 
spectrum lessee. 

2. The licensee’s responsibility to terminate a spectrum lease for violations by the 
speetrum lessee 

128. Backmound. In the Report and Order, we required that the licensee always retain broad 
authority to terminate a lease if the spectrum lessee was violating Commission 
1.9040(a)(i) codified this policy in part, stating: “The spedrum lessee must comply at all times with 
applicable rules set forth in this chapter and other applicable law, and the spectrum leasing arrangement 
may be revoked, cancelled, or terminated by the licensee or Commission if the spectnun lessee fails to 
comply with applicable req~irements.”~’~ 

Section 

129. In its petition, Verizon Wireless asserted that the wording of section 1.9040(a)(i) is overly 
broad, and would discourage potential spectrum lessees from entering into S ~ ~ I U I X I  leases. Specifically, 
Verizon Wireless contended that the provision, as worded, could be read to allow the licensee to 

314 Report and Order at fl 137-138. 

315 See id. at 1[ 136. 

316 See 47 C.F.R. 0 1.9040(a)(i). 

317 See, e.g., Report and Order atfl67, 101, 136. 

3’8 47 C.F.R. 0 1.9040(a)(i). 
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terminate a lease for the lessee’s failure to comply with any of the Commission’s rules or any other 
applicable law. Such a broad interpretation, it contended, could enable a licensee to claim the absolute 
right to terminate a spectrum lease even in the event of the most minor idkction, regardless of any 
agreement otherwise reached between the leasing parties. Verizon Wireless argued that a licensee might 
use this provision as pretext for terminating a lease when economic circumstances might make it no 
longer in the licensee’s interest to honor the leasing arrangement. Accordingly, Verizon Wireless 
requested that we clarify that our rules do not create an absolute right to terminate a lease for any 
violation whatsoever regardless of the contractual terms of the spectrum lease.)19 

130. Discussion. In establishing policies that promote use of spectrum leasing arrangements, 
we have been carehl to distinguish between the rights of licensees and spectrum lessees. Licenses, who 
always retain de jure control of the license and retain certain core obligations that cannot be delegated to 
spectrum lessees, always retain greater rights and authority over the license and leased spectrum than 
spectrum lessees. Consistent with these policies, we require that licensees retain broad authority and, as 
provided in section 1.9040(a)(i), that they may terminate a spectrum lease if the spectrum lessee violates 
Commission rules. We did not intend, however, to provide licensees with completely arbitrary authority 
to terminate a spectrum lease for any violation whatsoever, regardless of the contractual agreement 
between the parties. Such a broad reading of section 1.9040(a)(i) could have a chilling effect on parties’ 
incentives to enter mto a spectrum lease. Accordingly, we grant Verizon Wireless’s petition in part by 
clarifying our intent with regard to this provision. 

13 1. We expect that leasing parties will negotiate certain terms in their lease agreement that 
delineate the circumstances under which the licensee would have the right to terminate the spectrum 
lease. We will not dictate the specific terms of such a provision. We will, however, require that those 
terms be consistent with the respective rights of licensees and spectrum lessees as defined by our policies 
and rules on spectrum manager and defacto transfer leases, respectively. As a g e n d  matter, licensees 
entering into spectrum manager leases retain both de jure control of the license and de facto control of 
the leased spectrum, and are directly responsible to the Commission for ensuring their lessees’ 
compliance with Commission policies and rules. Accordingly, such licensees’ retention of the 
contractual right to terminate spectrum leases for their spectrum lessees’ noncompliance must be 
commensurate with the licensees’ retention of defacto control over the leased spectrum and their 
ongoing responsibilities to the Commission, as spectrum manager licensees, to ensure compliance.)m As 
for de facto transfer leases, licensees retain de jure control of the license and have certain residual 
responsibilities for ensuring that spectrum lessees do not commit ongoing or other egregious violations, 
as discussed above?*’ In sum, these licensees’ retention of the contractual right to terminate a spectnun 
lease for lessee noncompliance must be commensurate with the licensees’ ongoing residual 
responsibilities. Thus, as long as the licensee retains sufficient ability to ensure its spectrum lessee’s 
compliance with Commission policies and rules, and retains the authority to terminate a spectrum leasing 
arrangement commensurate with the licensee’s responsibilities under our policies and rules (as discussed 
above), the spectrum leasing arrangement may contain specific pro~sions that offer the spectrum lessee 
certain protections against the licensee’s otherwise arbitrary termination of the spectrum lease. 

~~ 

319 Verizon Wireless Petition at 1-3. 

320 For instance, to ensure that licensees retain defacto control, the spectrum lease might provide that the 
lease will be terminated if the spectrum lessees do not remedy any violations within a very short timcframc. 

321 See paras. 125-127, supra. 
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B. Protections for Licensees and Spectrum Lessees in the Event of Termination of the 
Spectrum Lease or the License 

1. Procedural protections for licensees and spectrum lessees with regard to Commission 
termination of a spectrum leasing arrangement 

a. Spectrum manager leasing arrangements 

132. Backmound. Under the spectrum leasing policies we adopted in the Report and Order, 
leasing parties must notify the Commission of their spectrum manager leasing arrangement at least 21 
days before comencing operations (or, if a spectrum lease for a year or less, at least 10 days before 
commencing operations)!u As we explained in the Report and Order, while Commission approval is not 
required for spectrum manager leases, we determined that the Commission retains the authority to 
investigate and terminate a spectrum manager leasing arrangement under certain circumstances.”3 
Specifically, the Commission can terminate any spectrum manager leasing arrangement to the extent it 
determines, post-notification, that the arrangement constitutes an unauthorized transfer of defacto 
control under our new standard or raises foreign ownership, competitive, or other public interest 
c0ncerns.3~‘ 

133. Cingular Wireless petitioned the Commission to adopt a policy by which licensees would 
have the procedural protections, under Sections 3 12 and 3 16 of the Act,’25 including notice and 
opportunity to be heard, prior to the Commission deciding to terminate a spectrum manager 

134. Discussion. We conclude that the procedural protections afforded licensees under Sections 
3 12 and 3 16 do not apply to decisions by the Commission to terminate spectrum manager leasing 
arrangements. Sections 312 and 31 6 of the Act expressly apply only to revocation or modification of 
licenses or construction permits, and spectrum manager leases, which do not involve an authorization or 
permit under the Act, are neither. Accordingly, we deny Cingular Wireless’s petition. 

135. We a f f i  and further clarify our procedures for Commission exambtion, and possible 
termination, of spectrum manager leasing arrangements to the extent that these arrangements do not 

Report and Order at 7 124. Following adoption of the Second Report and Order, above, leasing 
parties that submit a qualifjmg spectnm manager lease notification that raises no specified potential public interest 
concerns may commence operations immediately after that notification has been successfully pmceaacd. See 
Section IV.A.1.4 supra. 

323 Report and Order atfll24-125. 

324 As noted in the Report and Order, Commission review of a spectrum manager lease might be initiated 
if information were to come to the attention of Bureau staff that suggested a potential problem with the lease under 
the applicable rules and policies. Zd. at 7 125. We also stated that interested parties could scek informal guidance 
or a formal determination h m  the Commission regarding a particular lease arrangement by means of a letter to the 
Commission, a petition, or a complaint, doing 90 in the same manner that they raise questions about the 
permissibility of particular management agreemen& or other business transactions. Id. at a 124-125. 

325 47 U.S.C. $8 312,316. These provisions provide certain procedural protections in the event the 

326 Cingular Wireless Petition at 8-9. 

Commission seeks to revoke or modify of licenses or construction permits. See generalb 47 U.S.C. 55 3 12,3 16. 
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qualify for immediate processing under the procedures discussed above in the Second Report and 
Order?27 As noted above, leasing parties that seek to enter into spectrum manager leases pursuant to the 
policies established in the Report and Order (i.e., those that do not qualify for immediate processing) 
must file their notifications at least 21 days before commencing operations (or, if a lease for a year or 
less, at least 10 days before commencing operations), thus giving the Commission the opportunity to 
review these arrangements prior to commencement of  operation^.'^ Interested parties may then seek 
informal guidance or a formal determination from the Commission regarding the particular spectrum 
manager lease by means of a letter, a complaint, or a petition for m n ~ i d e r a t i o n . ~ ~  To the extent the 
Bureau determines that the leasing arrangement may raise potential public interest concuns relating to 
eligibility, foreign ownership, designated entity or entrepreneur policies, or competition, and believes 
further investigation is necessary prior to commencement of operations under the spectrum manager 
lease, it will take whatever steps it deems appropriate to investigate or address those concerns, including 
notifymg the licensee and possibly requiring that parties not commence operations under the lease until 
such concerns have been resolved?30 The Commission also retains the right to terminate any lease to the 
extent that it determines at any time, post-notification, that the arrangement constitutes an unauthorized 
transfer of control under the defacto control standard for spectrum leasing or otherwise is found to 
violate Commission policies regarding spectrum leasing.”’ ~n addition, if the Commission determines, 
post-notification, that any certification provided in the notification, by either the licensee M spectrum 
lessee, is not true, complete, correct, and made in good faith, the Commission will be vigilant in taking 
appropriate enforcement action, potentially including forfeitures or termination of the spectrum manager 
leasing mgement?3* 

b. De facto transfer leasing arrangements 

136. Backeround. In the Report and Order, we provided that spectrum lessees entering into de 
facto transfer leases will be granted an instrument of authorization when the Commission approves of the 
leasing application, and that they will be held primarily and directly responsible for compliance with 
Commission policies and rules and will be subject to forfeiture proceedings under Section 503(b) of the 
Act.33’ 

”’ We have already explained the procedures we will follow if the spectrum manager  easing arrangement 
qualifies for the immediate processing procedures set forth in the Second Report and Ordcr, and we will not 
reiterate those procedures here. See Section IV.A.l .d, supra. 

328 See Report and Order at fl124-125. 

329 See id. at 7 124. Interested parties may file a petition for reconsideration under the same p’ocedures 
that apply with regard to spectrum manager leases under the immediate processing procedures discwed in the 
Second Report and Order, above. See para. 49, supra. 

330 For instance, ifa licensee fdes a spectrum manager lease notification that potentially raiaes a 
competitive issue, or potentially could cause a designated entity licensee to lose its designated entity status under a 
particular spectrum manager lease, the Bureau may require submission of additional infomtion from the parties 
prior to commencement of operations under the spectrum leasing arrangement. 

33’ See Report and Order at 1 125. 

332 This is consistent with the policies applicable to defacro transfer leases. See paras. 33,39,43, supra. 

3J3 Report and Order at fl 137-138. 
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137. Verizon Wireless petitioned to request that the Commission clarify that the spectrum lessee 
will be subject to the same due process protections as licensees with regard to the notice, forfeiture, and 
other enforcement procedures currently applicable to licensees, including the Commission’s decision to 
tenninate the defacto transfer spectrum leasing authori~ation.~~ 

138. Discussion. We agree with Verizon Wireless that because spectrum lessees in defacto 
transfer leasing arrangements receive an instrument of authorization, and a~ directly accountable to the 
Commission and subject to forfeiture proceedings under Section 503(b), they are entitled to the same 
procedural protections as licensees pertaining to the forfeiture proceedings. Accordingly, to the extent 
the Commission pursues forfeiture actions against a defacto transfer spectrum lessee for alleged 
violation of Commission policies or rules, the spectrum lessee is entitled to the p d u r a l  protections 
afforded other holders of authorizations under Section 503(b). 

139. However, we do not agree with Verizon Wireless to the extent it requests that spectrum 
lessees in de facto transfer leases be accorded the same rights as licensees in cases where the 
Commission decides to terminate the lease. Termination of a spectrum lease is not the equivalent of a 
license revocation, and thus spectrum lessees are not subject to the same procedural protections afforded 
licensees under Sections 312 and 316. As noted above, those procedural protections only apply to 
revocations or modifications of licenses or construction permits. A termination of a spectrum lease, in 
which a spectrum lessee holds temporary and subsidiary rights to the leased spectrum, does not rise to the 
level of either a revocation of a license or construction permit. Thus, spectrum lessees that gab their 
limited and temporary rights to access to spectrum through a spectrum leasing arrangement with 
licensees are not entitled to the same procedural protections, vis-&vis the Commission, as a licensee that 
is authorized by the Commission to hold their authorizations. 

2. Protections for spectrum lessees in the event of license termination 

140. &&suo und. In the Report and Order, we stated that, in the event the licensee’s 
authorization was revoked or cancelled, the spectrum lessee under either a spectrum manager or defacto 
transfer lease arrangement would have to terminate its operations. As we noted, termination was 
necessary because the spectrum lessee gains access to the licensed spectrum only through the licensee’s 
authorization. We recognized that termination of the spcctnun lease might require service termination by 
the lessee and, accordingly, we stated that the Commission would take into account the public interest in 
affording a reasonable transition period to users of the service in order to minimize disruption to 
consumers, ongoing businesses, and other activities. In addition, we determined that the spectrum lessee 
would have no greater right to obtain a comparable license than any other interested pa1ties.3~~ 

141. Three petitioners sought additional protections for spectmm lessees in the event that the 
license is cancelled or terminated, or if the licensee goes bankrupt. Specifically, CingUlar wireless 
requested clarification that, in the event of an unanticipated license termination, a valid spectrum lease 
does not tenninate simply because the license is sold, unless the lease so provides?x Blooston Rural 
Carriers, meanwhile, asscrted that the Commission should provide more protection for lessees in the 
event of licensee bankruptcy or license termination. They believed that merely stating that the 

334 Verizon Wireless Petition at 2-3. 

335 Report and Order at 7 187 t 11364. 

336 cingular Wireless Petition at 9. 
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Commission would provide a spectrum lessee a reasonable transition period is too vague and does not 
adequately protect the spectrum lessee’s investments. Instead, Blooston Rural Carriers contended that, in 
event of bankruptcy, the Commission should either require the leased spectrum to be 
partitionddisaggregated to the lessee, or require the new licensee to assume the lease on substantially 
the same terms as the original li~ensee?~’ Finally, NTCA asserted that lack of certain protections for 
lessees is a disincentive to spectnun leasing, and that the Commission should provide that long-term de 
facto transfer lessees retain some rights if the licensee goes banlrrupt; in particular, NTCA argued that the 
Commission should permit spectrum lessees to continue operations and take over as the primary licensee, 
or have time to gradually transition to other available 
petitions, generally supported Blooston Rural Carriers’ and NTCA’s contentions.”’ 

RTG, in reply to the latter two 

142. Discussim. Because we conclude that the Report and Order achieves the right balance 
respecting the rights of spectrum lessees with regard to the license authorization itself, in the event of 
license cancellation, we deny these petitions. Axiomatic to spectrum leasing is that spectrum lessees do 
not hold the underlying license authorization and that they lease spectrum usage rights contingent on the 
licensee continuing to hold that authorization.w Since spectrum lessees do not hold the authorization, 
they do not, as spectrum lessees, have the same rights as licensees.”’ Similarly,’because spectrum 
lessees do not hold the license authorization, and lease spectrum only contingent upon the licensee 
continuing to hold that authorization, the lessees’ rights to the leased spectrum terminates in the event the 
license is cancelled and from that point forward they have no greater rights than any other entity to the 
license itself.”2 

143. While spectrum lessees are not granted special protections by the Commission with regard 
to the license itself, they are of course free to obtain certain appropriate contractual protections fkom 
licensees when they enter into spectnun leasing arrangements. For instance, to address the concerns that 
Cingular Wireless has raised, spectrum lessees could enter into agreements to protect their interests in the 
event the licensee sells the license. Similarly, the concerns raised in the petitions regarding the potential 
bankruptcy of the licensee could be addressed contractually by requiring the licensee to alert the 
spectrum lessec in the event the licensee begins to experience financial problems that may pose a risk of 
bankruptcy. Finally, as discussed above, if there is an unanticipated termination or cancellation of the 
license that requires service termination by the spectrum lessee, we provide spectrum lessees adequate 

337 Blooston Rural Carrim Petition at 4-7. 

’” NTCA Petition at 34. 

339 RTG Reply Comments to Blooston Rural Carriers’s and NTCA’s Petitions at 3. 

WJ We point out that if spectrum lessees parties want greater rights than afforded under our spectrum 
leasing policies, they may explore acquiring the necessary spectrum as the licensees themselves. 

In this proceeding, we have sought to remove impediments to leasing and even facilitate spectrum 
leasing. We have not, however, sought to use regulatory policies to distort the marketplace in favor of spectrum 
leasing. Spectrum leasing and spectrum acquisitions are different types of arrangements, with Werent business 
and regulatory effects. 

342 Of course, nothing restricts the spectrum lessee f h m  trying to obtain the new license under applicable 
Commission policies. 
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protections by affording them the opportunity to obtain certain protections during a reasonable transition 
period in order to minimize disruption to business and other activities.” 

C. Licensee Responsibility for Meeting Construction Obligations 

144. JhcknroumJ . The spectrum leasing rules adopted in the Report and Order pennit licensees 
to rely on the activities of their lessees, if they so choose, for purposes of complying with the buildout 
obligations that are conditions of the license authorization. In the event that the licensee chooses to rely 
on its lessee’s activities, but the lessee fails to build out, the Commission will enforce the rules against 
the licensee consistent with existing rules.3u 

145. In their petition, Blmton Rural Carriers argued that the Commission should be more 
flexible regarding construction requirements when a licensee’s failure to meet those obligations is 
jeopardized by the spectrum lessee’s breach of its lease agreement with the licensee. They contended 
that strict enforcement of the Commission’s policy would discourage spectrum leasing, and proposed that 
licensees be given a reasonable extension of buildout deadlines if they can show that they entered into 
good faith, am-length leases with spectrum lessees and reasonably depended on the lessees to meet the 
applicable buildout requirements.us RTG supported this 

146. Discussion. We reaffirm the Report and Order in holding that meeting the applicable 
buildout obligations remains a condition of the license authorization, such that a licensee is ultimately 
responsible for meeting those requirements regardless of whether it seeks to rely on spectrum lessees to 
meet some of those obligations. As a condition of the license authorization, the licensee must remain 
responsible to the Commission for meeting these licensee obligations, and cannot escape those 
obligations by delegating them to another entity that does not hold the license. We note that a licensee is 
free to negotiate a contractual provision in its leasing agreement with a spectrum lessee that could protect 
the licensee against the spectrum lessee’s failure to meet such obligations.” 

D. Responsibility for Compliance With Cost-Sharing Obligations for Relocation of Microwave 
Licensees in Broadband PCS 

147. Backmund. The Report and Order did not directly address which entity, licensee or 
spectrum lessee, would be deemed the “PCS entity” for purposes of certain relocation responsibilities 
applicable in the broadband PCS services. Under sections 24.239 through 24.253 of the Commission’s 
rules, which govern the relocation of microwave incumbents from certain frequencies in the 1850-1 990 

343 See Report and Order at 1 187 n.364. 

u41d. atf l  114-115, 146. 

ys Blooston Rural Carriers Petition at 7-9. 

RTG RTIY to Petitions at 2. 

In addition, we note that if the licensee anticipates that it may fail to meet its buildout Obligations, it 
may request an extension of the deadline for meeting those obligations by seeking to show, under the specific 
factual showing required under our existing policies and rules relating to extension. See, e.g., 47 C.F.R. 
8 1.946(e). 
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MHz Broadband PCS band,u8 any “PCS entity” that benefits from spectrum clearance performed either 
by other PCS entities or by microwave incumbents that voluntarily relocate must contribute to such 
relocation c0sts.3‘~ 

148. In its petition, Cingular Wireless requested that we clarify whether, in the context of 
spectrum leasing and absent specific lease provisions to the contrary, the licensee or the spectrum lessee 
would be deemed a “PCS entity” under the microwave relocation rules?so In reply, the Fixed Wireless 
Communications Coalition asserted that a licensee’s microwave relocation obligations cannot be 
delegated to spectrum lessees under either the spectrum manager or the de facto transfer opti~n.‘~’ 
PCIA‘s Microwave Cost Sharing Clearinghouse, which administers the cost sharing plan, contended that 
licensees should be responsible for all cost-sharing obligations triggered by spectrum lessees in spectrum 
manager leases:s2 while spectrum lessees in defacto transfer leases should assume the obligations and 
rights of the licensee under the cost sharing rules because they are akin to holders of partitioned or 
disaggregated spectrun”’ 

149. Discussion. We clarify that broadband PCS licensees are the “PCS entities” responsible, 
under sections 24.239 through 24.253, for cost sharing obligations triggered by spectrum lessees under 
both spectrum manager and defacto transfer leases. Thus, we agree with the Fixed Wireless 
Communications Coalition that these responsibilities cannot be delegated to spectrum lessees, and 
disagree with the contention of PCIA’s Microwave Cost Sharing Clearinghouse that spectnun lessees 
under defacto transfer leases are tantamount to partitionees or disaggregatees and therefm should be 
treated alike under the relocation rules. Spectrum lessees under defacto transfer leases, unlike 
partitionees and disaggregatees, are not licensees and, in particular, do not exercise dejure control over 
the leased spectrum. We find that it is reasonable to hold licensees responsible for the cost sharing 
obligations triggered by spectrum lessees of both spectrum manager and defacto transfer leases because 
licensees may attribute lessee buildout towards meeting their own buildout obligations?” It would be 
incongruous to allow licensees to benefit from the spectrum lessees’ buildout while allowing them to 
avoid cost-sharing obligations triggered by such buildout. Under our clarification, any party that is owed 
reimbursement under the cost-sharing rules will have direct recourse to the We r e c o w  
that a licensee may, by contract, account for a spectrum lessee’s obligations to the licensee should the 

u8 See 47 C.F.R. $8 24.239-24.253. See also Amendment to the Commission’s Rules Repding a Plan 
for Sharing the Costs of Microwave Relocation, First Report and Order and Further Notice of Proposed Rule 
Making, 1 1  FCC Rcd 8825 (1996) (subsequent history omitted). 

349 47 C.F.R. $ 24.239. 

’?’ Cingular Wireless Petition at 9-10 

35’ Fixed Wireless Communications Coalition Opposition to Petition for Reconsideration at 2-5. 

352 Letter to Katherine Harris, Deputy Chief, Mobility Division, from Eric W. Desilva, Counsel to PCIA’s 
Microwave Cost Sharing Clearinghouse (dated Mar. 25,2004). 

353 Id. at 1-2. 

354 See Report and Order at flll4-115, 146. 

We note that if a spectrum lessee was solely responsible for reimbursement and the license 355 

was assigned or underwent a transfer of control in which the lease did not also convey, it could be difEcult for an 
entity that is owed reimbursem ent to obtain satisfaction from the spectrum lessee. 
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spectrum lessee trigger a reimbursement obligation. Finally, relocations performed by licensees and 
spectrum lessees do not trigger obligations between the parties under our rules, although leasing parties 
may account for this possibility by contract. 

E. Miscellaneous Additional Clarifications and Revisions 

150. Finally, on our own motion for reconsideration of the Report and Order, we determine that 
the following clarifications and revisions are appropriate.’% 

15 1. Term of a spectrum leasing arrangement. Under the spectrum leasing policies established 
in the Report and Order, we permit spectrum lessees to lease spectntm usage rights for any period or 
time during the term of the license. We also stated that existing spectrum leasing arrangements could 
also be renewable provided that the licensee obtained renewal of the underlying license authorization.‘” 
We limit the term of spectrum leases in such a manner because spectrum lessees cannot have any greater 
right to the use of licensed spectrum than the licensee. Accordingly, although spectrum leasing parties 
are free to extend an existing spectrum leasing arrangement beyond the term of the license authorization 
if the license is renewed, no spectrum manager lease notification or de facto transfer lease application 
can propose a lease term that extends beyond the term of the license authorization itself. We will clarify 
our rules to reflect this policy. 

152. Leasing of excess capacity by Part 101 licensees. We note that, prior to adoption of 
policies and rules for spectrum leasing arrangements, as set forth in our Part 1 subpart X rules, licensees 
in Part 101 services have been permitted to lease excess capacity, as set forth in section 101.603(b) for 
private operational fured services and section 101.701 for common Nothing in our secondary 
markets rules esdlished in the Report and Order supplants the excess capacity leasing rules for Part 101 
services, and licensees may continue to lease excess capacity consistent with sections 101.603@) and 
101.701 ofourrules. 

153. Loading requirements relating to certain services. Another issue we wish to clarify 
regards channel loading requirements pertaining to applications for obtaining licenses in certain services, 
and how OUT spectrum leasing policies will be applied with respect to those applications. In some 
services, our rules require an applicant to demonstrate that it will “load” a channel with a certain number 
of mobile units in order to obtain exclusive use of that channel,’59 or require a licensee to load a charmel 
to full capacity before it can request additional spectn~n. ’~ An applicant must demonstrate a genuine 
need for the number of mobile units for which it seeks authorization,x’ and the uses for which those 

356 We also make corrections to typographical errors in the rules adopted in the Report and Order. 
Specifically, in S; 1.9010(b)(i), we replace the reference to “5 1.9020(d)” with the comct reference b J 1.9020(e).” 
In addition, we replace reference to “J 1.91 I(d)” in our mles (which does not exist) with “5 1.913(d)” when citing 
to the Commission’s rules regarding manual filing. See 47 C.F.R. 8 1.913(d). 

’” See Report and Order at 7 39. 

See47 C.F.R. $5 101.603@), 101.701. 

See, e.g., 47 C.F.R. JS; 90.313(c), 90.625(a), 90.633(b). 359 

360See, e.g., 47 C.F.R. $5 80.511,90.625(a), 90.627@)(2), 90.631(~). 

See, e.g., Viking Dispatch Services, Inc., Memomndm Opinion and Order, 14 FCC Rcd 18814, 361 

18820 n.42 (1999) (Viking); Amendment of Section 90.631 ofthe Commission’s Rules and Regulations 
(continued.. . .) 
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channels can be obtained are governed by the rules governing the channel in question.%’ 

154. The spectrum leasing rules do not relax or otherwise modify the initial eligibility 
requirements for any Commission license. Indeed, we specifically stated in the Report and Order that 
the spectrum leasing policies could not be used as a tool for evading applicable requirements that remain 
in effect, and that we were not takmg any action that could lead to the evisceration of rules and policies 
that have not been directly and specifically revised by us in this pr~ceed ing .~~  That is, an entity that does 
not qualify under our existing loading rules for a particular authorization cannot use the prospect of 
spectrum leasing to other entities in order to establish its own eligibility for that license. Consequently, 
we hereby clarify that an applicant’s required showing of loading under our rules must consist only of 
that entity’s mobile units, consistent with the rules governing the channel in question, rather than mobile 
units that would be operated by spectrum lessees pursuant to the spectrum leasing rules. Counting 
spectrum lessees’ mobile units toward the applicant’s initial loading would in effect make the applicant 
eligible for something it could not otherwise obtain under the relevant service rules. Such a result would 
contravene our stated intent in the Report and Order.)64 

155. DeJinition of “spectrum lessee. ” We revise the definition of “spectrum lessee,” as set forth 
in the under section 1.9003 of our rules,”’ to state: 

Spctrurn lessee. Any third-party entity that leases, pursuant to the spectrum 
leasing rules set forth in this subpart, certain spectrum usage rights held by a 
licensee. This term includes reference to third-party entities that lease spectrum 
usage rights as spectrum sublessees under spectrum subleasing arrangements. 

Such a revision clarifies that spectrum lessees include spectrum lessees that lease spectrum usage rights 
under spectrum subleasing arrangements. 

(Continued from previous page) 
Concerning Loading Requirements for 900 MHz Trunked S M R  Stations, Report and Order, 7 FCC Rcd 4914, 
49157 11 (1992). 

3.5’ Viking, 14 FCC Rcd at 18820 7 10. 

363 Report and Order at T[ 248; see also id. at T[ 102 (“Spectrum leasing cannot be used by licensees and 
lessees as a means of thwarting or abusing the basic qualifications and eligibility-policies applicable to licensees.”). 

112 (use restrictions applicable to spectrum manager leases), 144 (use M4 See also Report and Order at 
restrictions applicable to long-term defacto transfer leases); 47 C.F.R. 68 1.9020(d)(3), 1.9030(d)(3); see also id. 
at 7 177 (stating that for purposes of establishing that performance or buildout obligations are met, licwsees in 
short-term de facto transfer leases may not attribute to themselves the performance or buildout activities of 
spectrum lessees); 47 C.F.R. 5 1.9035(d)(2) (same). We do note, however, that once licensees have met the 
requuements, consistent with the clarification provided herein, and have obtained the licenses, they will later be 
able to enter into spectrum leasing arrangements pursuant to the spectrum leasing policies for these services as 
established in the Report and Order. And, to the extent that previous Commission or Bureau decisions in Viking 
and East River would have prohibited the types of spectrum leasing arrangements permitted in the Report and 
Order, those decisions are modified. See Viking, 14 FCC Rcd 18814; East River Electric Power Cooperative, 
Memorandum Opinion and Order, 13 FCC Rcd 5871 (WTB) (1997) (East River). 

”’ See 47 C.F.R. 1.9003. 
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156. Section 1.9045(b). We revise the language of section 1.9045(b) of our rulesm to read as 
follows: 

(b) If a licensee holds a license subject to the installment payment program rules 
(see § 1.2 1 10 and related service-specific rules), the licensee and any spectrum 
lessee must execute the Commission-approved financing documents. No 
licensee or potential spectrum lessee may file a spectrum leasing notification or 
application without having first executed such Commission-approved fuumcing 
documentation. In addition, they must certify in the spectrum leasing 
notification or application that they have both executed such documentation. 

This revision more clearly effectuates the intent of the applicable spectrum leasing policies regarding 
installment payment licensees, as set forth in the Report and Order, which require that each such licensee 
has executed Commission-approved financing documents that establish, in every spectrum leasing 
arrangement, that the licensee bears sole responsibility to repay the entire amount of its debt obligation(s) 
to the Commission, and that each such licensee and spectrum lessee entering into a spectrum leasing 
arrangement with such a licensee have included, as part of the lease agreement, all Commission-required 
provisions.367 

157. Requirements relating to cellular cross-interests. The Report and Order applied the 
existing policies relating to cellular cross-interests to spectrum leasing arrangements.= Because we 
have, in the Rural Report and Order'@ adopted concurrently with this Second Report and Order, 
eliminated the cellular cross-interest rule, we also will eliminate reference in our spectrum leasing rules 
to these policies and their applicability to such arrangements. 

158. Spectrum leasing forms. In the rules adopted to implement the Report and Order, we 
required that spectrum leasing parties file spectrum manager lease notifications and de facto transfer 
lease applications using a modified Form 603,'" a form previously used in the context of ksignments of 
existing authorizations and transfers of control involving entities holding authorizations. In the interet 
of administrative efficiency, we now determine to create a separate filing form, FCC Form 608, that 
pertains specifically to spectrum leasing arrangements, and our rules will be revised to so reflect. 

VI. SECOND FURTHER NOTICE OF PROPOSED RULEMAKING 

159. Baclcaound. In the Second Report and Order, above, we provide examples of the ways in 
which advanced technologies, such as opportunistic devices, may be utilized within the context of current 
spectrum leasing policies?" We observe that these do not comprise an exhaustive list of all permissible 

See 47 C.F.R 9: 1.904qb). 

367 See Report and Order at 188- 189. 

See id. at fl 117, 147; 47 C.F.R. $$ 1.9020(d)(6), 1.9030(d)(6). 

WJ See Rural Report and Order. 

370 See id. at Appendix B (Final Rules) (discussing FCC Form 603 in newly adopted code provisionS at 47 
C.F.R. $9: 1.913(a)(3), 1.9003 (definition of"FCC Form 603'3, 1.9020(e)(4), 1.9030(e), 1.9035(e)). 

371 See Section IV.B.2, supra. 
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ways in which these advanced technologies may be utilized, but instead help illustrate the relevant 
regulatory issues before the Commi~sion.’~ We recognize that, due to the transaction costs associated 
with leasing or other market factors, licensees and other parties may wish to utilize other types of 
arrangements involving opportunistic use of licensed spectrum. To that end, we adopt a ’’private 
commons” option distinct from either spectrum leases or other existing arrangements. As discussed 
above, the private commons option may be particularly well-suited to meet the unique needs of market 
participants that incorporate “smart” or ‘‘opportunistic” use technologies within their bands. 

160. Discussion. Because there may be many arrangements that would involve opportunistic 
use of spectrum and that would be consistent with Commission rules, we seek comment on additional 
ways in which licensees and spectrum lessees may enter into arrangements in which other users may 
employ advanced technologies to opportunistically use licensed spectrum. We wish to build on the 
examples listed in the Second Report and Order, above, to provide licensees, spectrum lessees, and other 
parties with greater certainty as to the types of opportunistic use arrangements that would be 
To that end, we encourage commenters to describe additional means to increase spectrum access, how 
they might fit within the framework of the Commission’s rules, or the extent to which we should consider 
revising our rules so as to accommodate these uses. 

161. With regard to spectrum access through spectrum leasing arrangements, we seek comment 
on additional ways in which licensees and spectrum lessees may utilize advanced technologies, such as 
oppommistic devices, within the context of the Commission’s spectrum leasing policies and rules. What 
types of uses have not been addressed by the Commission but nonetheless merit consideration due, for 
example, to an ability to enhance access? We encourage commenters to be specific as to the nature of 
the relationship between the licensees and spectrum lessee@) in such arrangements, especially with 
regard to their responsibility for compliance with Commission rules. 

162. With regard to spectrum access through private commons, we seek comment on the 
potential for this approach to improve access as well as the regulatory distinctions that arc necessary to 
make this an effective regulatory model. Does the private commons established in the Second Report 
and Order sufficiently accommodate the wide variety of ways in which licensees (and spectrum lessees) 
and other users may wish to enter cooperative arrangements that employ “smart” or “opportunistic” 
devices? Should the private commons be modified or expanded so as to better accommodate the variety 
of arrangements that may be desired by the market? For example, should we adopt an approach to 
private commons that would allow intermediaries to facilitate transactions with users, design and set up 
communications networks for users or provide valueadded services or applications?-’” Are there 
alternative regulatory constructs that might help promote such arrangements? If so, how should these 
arrangements be structured, both in terms of licensees’ reporting requirements before the Commission 
and the nature of the licensee’s relationship with opportunistic users? 

372 See para. 89, supra. 

373 See generally Section IV.B.2, supra. 

374 This example is similar to a spectrum manager lease arraugement under our current secondary markets 
framework, but in this case, the communications equipment and devices that conform to the licensee’s 
specifications (and the Commission’s rules) would be owned and controlled by the users, not the licensee, lessee or 
the intermediary. 
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163. In addition, we seek comment on the technical parameters necessary to distinguish private 
commons from spectrum leasing arrangements or other arrangements. For example, at what point is a 
licensee with no physical infirastructure to use the spectrum engaged in providing a private commons to 
users, as opposed to a spectrum leasing arrangement with spectrum lessees? To what extent should a 
licensee (or spectrum lessee) with a private commons be pemitted to grant access to another spectnun 
licensee (or spectrum lessee)? Should a licensee with an existing physical network and subscribers (e.g., 
a CMRS provider) be permitted to be a subscriber in another licensee’s private commons? If so, what 
would distinguish such use from a spectrum leasing arrangement? 

164. We seek comment on the examples of private commons set forth in the Second Report and 
Order above;75 as well other types of private commons arrangements. We also stated in the Second 
Report and Order that the licensee or spectrum lessee establishing and managing a private commons must 
retain both defacto control of the use of the spectrum within the private commons and direct 
responsibility for the users’ compliance with the Commission’s Are there any additional policies 
or requirements that are necessary to clarify the nature of this control or that could help ensure 
compliance? What is an efficient way to enforce users’ compliance with the rules? For instance, would 
it be appropriate to require users to employ smart devices that include certain technologies (e.g., a 
microchip set) that would enable private commons managers to shut down any devices found to be 
causing harmful interference? 

165. Finally, we seek comment on the appropriate notification process for licensees or defacto 
transfer lessees that choose to offer a private commons. In the Second Report and Order above, we stated 
that a liccneee or spactrum lessee managing the private commons must notify the Commission prior to 
permitting users to,begin operating within the private c0mmons.3~~ We propose hae  to give the licensee 
or spectruxn lessee the option of notifying the Commission directly or, in the alternative, providmg a 
URL that posts the terms and conditions. In the event these terms and conditions change, the licensee 
would have to make this information available on its website or, if this is not possible, by providing this 
information directly to the Commission. Is this an efficient notification procedure, and are t h e n  
alternative means by which the Commission could collect this information in a less burdensome manner? 

VII. CONCLUSION 

166. In the Second Report and Order, we take additional steps, consistent with the Further 
Notice, to facilitate the development of secondary markets in spectrum usage rights in OUT Wireless WO 
Services, both in the context of spectrum leasing arrangements and license assignments and transfers of 
control. In addition, we address several p&tions for reconsideration we received r e l a t a  to the Report 
and Order. Finally, in the Second Further Notice of Proposed Rulemaking, we continue to explore 
additional steps that could fiather enhance secondary markets and increase the efficient use. of spectrum 
and the availability to the public of innovative wireless services. 

315 See generally Section IV.B.2, supra. 

316 See para. 94, supra. 

377 See para. 97, supra. 
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WI. PROCEDURAL MATTERS 

A. Comment Filing Procedures 

167. Comments and reply comments. Pursuant to applicable procedures set forth in sections 
1.415 and 1.419 of the Commission’s rules,’” interested parties may file comments in response to the 
Second Further Notice of Proposed Rulemaking in WT Docket No. 00-230 on or before November 17, 
2004, and reply comments on or before December 17,2004. 

168. Form of comments. In order to facilitate staff review of the record in this proceeding, 
parties that submit comments or reply comments in this proceeding are requested to provide a table of 
contents with their comments. Such a table of contents should, where applicable, parallel the table of 
contents of the Second Further Notice of Proposed Rulemaking. 

using the Commission’s Electronic Comment Filing System (ECFS), or by filing paper copies?79 
169. How tofile comments. Comments may be filed either by filing electronically, such as by 

170. Parties are strongly urged file their comments using ECFS (given recent changes in the 
Commission’s mail delivery system). Comments filed through the ECFS can be sent as an electronic file 
via the Internet to <http:Nwww.fcc.gov/e-filefecfs.html>. Only one copy of an electronic submission 
must be filed. In completing the transmittal screen, the electronic filer should include its full name, 
Postal Service mailing address, and the applicable docket or rulemaking number, WT Docket No. 00- 
230. Parties also may submit comments electronically by Internet e-mail. To receive f i l q  instructions 
for e-mail comments, commenters should send an e-mail to ecfs@fcc.gov, and should include the 
following words in the body of the message, “ge.t form <your e-mail address>.” A sample form and 
directions will be sent in reply. 

171. Parties who choose to file by paper may submit such filings by hand or messenger delivery, 
by U.S. Postal Service mail (First Class, Priority, or Express Mail), or by commercial overnight courier. 
Parties must file an ori@ and four copies of each filing in WT Docket No. 00-230. Parties that want 
each Commissioner to receive a personal copy of their comments must file an on@ plus nine copies. 
If paper filings are handdelivered or messengerdelivered for the Commission’s Secretary, they must be 
delivered to the Commission’s contractor, Natek, Inc., at 236 Massachusetts Avenue, N.E., Suite 110, 
Washington, D.C. 200024913. To receive an official “Office of the Secretary” date stamp, documents 
must be addressed to Marlene H. Dortch, Secretary, Federal Communications Commission. (The filing 
hours at this facility are 8:OO a.m. to 7:OO p.m) If paper filings are submitted by mail though the US. 
Postal Service (First Class mail, Priority Mail, and Express Mail), they must be sent to the Commission’s 
Secretary, Marlene H. Dortch, Federal Communications Commission, Office of the Secretary, 445 12th 
Street, S.W., Washington D.C. 20554. If paper filings are submitted by commercial overnight courier 
(ie., by overnight delivery other than through the U.S. Postal Service), such as by Federal Express or 
United Parcel Service, they must be sent to the Commission’s Secretary, Marlene H. Dortch, Federal 

378 47C.F.R. $8 1.415, 1.419. 

379 Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 24121 (1998). 
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Communications Commission, Office of the Secretary, 9300 East Hampton Drive, Capitol Heights, MD 
20743. (The filing hours at this facility are 8:00 am to 530  pm.)”’ 

172. Parties may also file with the Commission some form of electronic media submission (e.g., 
diskettes, CDs, tapes, etc.) as part of their filings. In order to avoid possible adverse affects on such 
media submissions (potentially caused by irradiation techniques used to ensure that mail is not 
contaminated), the Commission advises that they should not be sent through the U.S. Postal Service. 
Handdelivered or messenger-delivered electronic media submissions should be delivered to the 
Commission’s contractor, Natek, Inc., at 236 Massachusetts Avenue, N.E., Suite 110, Washington, D.C. 
20002-4913. Electronic media sent by wmmercial overnight courier should be sent to the Commission’s 
Secretary, Marlene H. Dortch, Federal Communications Commission, Office of the Secretary, 9300 East 
Hampton Drive, CapitoI Heights, MD 20743.1” 

173. Regardless of whether parties choose to file electronically or by paper, they should also 
send one copy of any documents filed, either by paper or by e-mail, to each of the following: (1) Best 
Copy & Printing, Inc., Portals II, 445 12th Street, S.W., Room CY-B402, Washington, D.C., 20554, 
facsimile (202) 488-5563, or e-mail at fcc@bcpiweb.com; and (2) Paul Murray, Spectrum & Competition 
Policy Division, Wireless Telecommunications Bureau, 445 12th Street, S.W., Washington, D.C., 20554, 
or e-mail at Paul.Murraa, f-. 

174. Availability of documents. Comments, reply comments, and exparte submissions will be 
available for public inspection during regular business hours in the FCC Reference Information Center, 
Federal Communications Commission, 445 12th Street, S.W., Room CY-A257, Washington, D.C. 20554. 
These documeats +so will be available electronically at the Commission’s Disabilities Issues Task Force 
F 7 site, www.fcc.gov/dtf, and h m  the Commission’s Electronic Comment Filing System. Documents 
are available electronically in ASCII text, Word 97, and Adobe Acrobat. Copies of filings in this 
proceeding may be obtained from Best Copy & Printing, Inc., Portals II, 445 12th Street, S.W., Room 
CY-B402, Washington, D.C., 20554, telephone (800) 378-3160, facsimile (202) 488-5563, or via e-mail 
at fcc@bcpiweb.com. This document is also available in alternative formats (computer diskette, large 
print, audio cassette, and Braille). Persons who need documents in such formats may contact Brian 
Millin at (202) 418-7426, ITY (202) 41 8-7365, Bnan.Mill~.f.fc.eo v, or send an e-mail to 
access@fcc.gov. 

B. Er Pur& Presentations 

175. This is a permit-butdisclose rulemaking proceedmg, subject to the “permit-but-disclose” 
requirements under section 1.1206(b) of the Commission’s rules.”’ Exparte presentations are 
permissible if disclosed in amrdance with Commission rules, except during the Sunshine Agenda period 
when presentations, e x p r t e  or otherwise, are generally prohibited. Persons malring oral exparte 
presentations are reminded that a memorandum summarizing a presentation must contain a summary of 

380 See “FCC Announces a New Filing Location for Paper Documents and a New Fax Number for General 
Correspondence,” Public Notice, DA 01-2919 (rel. Dec. 14,2001); “Reminder[:] Filing Locations for Paper 
Documents and Instructions for Mailing Electronic Media,” Public Notice, DA 03-2730 (rel. Aug. 22,2003). 

”’ See ‘Xeminde~f:] Filing Locations for Paper Documents and Instructions for Mailing Electronic 
Media,” Public Notice, DA 03-2730 (rel. Aug. 22,2003). 

’** 47 C.F.R. cj 1.1206. 
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the substance and not merely a listing of the subjects discussed. More than a one or two sentence 
description of the views and arguments presented is generally required.'83 Additional rules pertaining to 
oral and written presentations are set forth in section 1.1206(b) of the Commission's rules. Parties 
submitting written expurte presentations or summaries of oral expurte presentations are urged to use the 
ECFS in accordance with the Commission rules discussed above. Parties filing paper expr te  
submissions must file an original and one copy of each submission with the Commission's Secntary, 
Marlene H. Dortch, at the appropriate address as shown above for filings sent by either U.S. mail, 
overnight delivery, or hand or messenger delivery. Parties must also serve the following with either one 
copy of each expurte filing via e-mail or two paper copies: (1) Best Copy & Printing, Inc., Portals II, 
445 12th Street, S.W., Room CY-B402, Washington, D.C., 20554, telephone (800) 378-3160, facsimile 
(202) 488-5563, or e-mail at fcc@bcpiweb.com; and (2) Paul Murray, Spectrum & Competition Policy 
Division, Wireless Telecommunications Bureau, Federal Communications Commission, Washington, 
D.C., 20554, Paul.Murray@fcc.gov. 

C. Final Regulatory Flexibility Analysis 

176. Pursuant to the Regulatory Flexibility Act,'" the Final Regulatory Flexibility Analysis 
(FRFA) for the Second Report and Order and the Order on Reconsideration is set forth in Appendix D. 
The Commission's Consumer and Governmental Affairs Bureau, Reference Information Center, will 
send a copy of the Second Report and Order and the Order on Reconsideration, including the Final 
Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business 
Administration, in accordance with the Regulatory Flexibility Act. 

D. Paperwork Reduction Act of 1995 Analysis 

177. The Second Report and Order contains either a new or modified information collection. 
As part of our continuing effort to reduce paperwork burdens, we invite the public and other govcmment 
agencies to take this opportunity to comment on the information collection contained in this Second 
Report and Order and Order on Reconsideration, as required by the Paperwork Reduction Act of 1995, 
Pub. L. No. 104-13. Public and agency comments are due sixty dates h m  publication of a summary of 
the Second Report and Order and Order on Reconsideration in the Federal Register. Comments should 
address the following: (a) whether the proposed collection of information is necessary for the proper 
performance of the functions of the Commission, including whether the information shall have practical 
utility; (b) the accuracy of the Commission's burden estimates; (c) ways to enhance the quality, utility, 
and clarity of the information collected, and (d) ways to minimize the burden of the collection of 
information on respondents, including the use of automated collection techniques or other forms of 
information technology. A copy of any comments on the information collections containad herein should 
be submitted to Judith B. Herman, Federal Communications Commission, 445 12m St., S.W., Room 1- 
C804, Washington, D.C. 20554, or via the Internet to Judith-B.Herman@fcc.gov, and to Edward C. 
Springer, OMB Desk Officer, 10236 New Executive Office Building, 724 17& St., N.W., Washington, 
D.C. 20503, or via the Internet to Edward.Springp,r@omb.eop.gov. 

"'47 C.F.R. 5 1.1206@)(2). 

See 5 U.S.C. cj 604. 
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E. Initial Regulatory Flexibsty Analysis 

178. As required by the Regulatory Flexibility Act:85 the Commission has prepared an Initial 
Regulatory Flexibility Analysis (IRFA) of the possible impact on small entities of the proposals in the 
Second Further Notice of Proposed Rulemaking (Second Further Notice). The IRFA is set forth in 
Append~x E. Written public comments are requested on the IRFA. These comments must be filed in 
accordance with the same filing deadlines for comments on the Second Further Notice, and have a 
separate and distinct heading designating them as responses to the IRFA. The Commission’s Consumer 
and Governmental Affairs Bureau, Reference Infommtion Center, will send a copy of the Second Further 
Notice, including the IRFA, to the Chief Counsel for Advocacy of the Small Business Administration, in 
accordance with the Regulatory Flexibility Act?86 

F. Contact Information 

179. The Wireless Telecommunications Bureau contact for this procecding is Paul Murray at 
(202) 41 8-0688, Paul.Murray@fcc.gov. Press inquires should be directed to Lauren Patrich, Wireless 
Telecommunications Bureau, at (202) 418-0654, ‘ITY at (202) 418-7233, or e-inail at 
Lauren.Patrich@fcc.gov. 

E. ORDERING CLAUSES 

180. Pursuant to Sections 1,4(i), 8,9, l0,301,303(r), 308,309,310,332, and 503 ofthe 
Communications Act of 1934, as amended, 47 U.S.C. 151, 154(i), 158, 159, 160, 301,303(r), 308,309, 
3 10,332, and 503, IT IS ORDERED THAT this Second Report and Order and Order on Reconsideration 
and the policies set forth herein are ADOPTED, and that Parts 1,24, and 90 of the Commission’s rules, 
47 C.F.R. Parts l , i4 ,  and 90, are AMENDED, as specified in Appemhx C, to revise rules and procedures 
to further facilitate spectrum leasing arrangements under the policies enunciated in Sections IV.A and V 
of the Second Report and Order and Order on Reconsideration, to establish rules and proccdurcs 
applicable to private commons arrangements under the policies enunciated in Section IV.B, and to further 
streamline the processing of license assignment and transfer of control applications under the policies 
enunciated in Section N.C of the Second Report and Order, effective sixty days after publication in the 
Federal Register. The information collections contained in the rules set forth in Appendix C will become 
effective following OMB approval; the Commission will publish a document at a later date establishing 
the effective date of those rules. In addition, the immediate approval and processing procedures set forth 
in sections IV.A and N.C of the Second Report and Order will become effective following Commission 
implementation of necessary software changes to the Commission’s Universal Licensing System and any 
necessary database updates; the Wireless Telecommunications Bureau shall release a public notice 
advising the public once these procedures have been implemented and are available to the public. 

18 1. IT IS FURTHER ORDERED THAT, pursuant to Section 5(c) of the Communications Act 
of 1934, as amended, 47 U.S.C. 8 5(c), the Wireless Telecommunications Bureau and the Office of the 
Managing Director ARE GRANTED DELEGATED AUTHORITY to implement the policies set forth in 
this Second Report and Order, including, but not limited to, the development and implementation of the 

385 Zd. 

386 Zd. (j 604(a). 
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revised forms necessary to implement the policies adopted in this Second Report and Order and the rules 
set forth in Appendix C hereto. 

182. IT IS FURTHER ORDERED that, pursuant to Sections 4(i), 5(b), 5(c)(l), and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. Sections 154(i), 155@), 155(c)(l), and 303(r), 
Blooston Rural Carrier’s Petition for Partial Reconsideration andor Clarification is GRANTED IN 
PART and DENIED in all other respects. 

183. IT IS FURTHER ORDERED that, pursuant to Sections 4(i), 5(b) ,  5(c)(l), and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. Sections 154(i), 155(b), 155(c)(1), and 303(r), 
Cingular Wireless’ Petition for Reconsideration and Clarification is GRANTED IN PART and DENIED 
in all other respects. 

184. IT IS FURTHER ORDERED that, pursuant to Sections 4(i), 5(b), 5(c)(1), and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. Sections 154(i), 155(b), 155(c)(l), and 303(r), First 
Avenue Network’s Petition for Reconsideration is GRANTED IN PART and DENIED in all other 
respects. 

185. IT IS FURTHER ORDERED that, pursuant to Sections 4(i), 5(b), 5(c)(l), and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. Sections 154(i), 155(b), 155(c)(l), and 303(r), 
NTCA’s Petition for Partial Reconsideration is DENIED. 

186. IT IS FURTHER ORDERED that, pursuant to Sections qi), 5(b), 5(c)(l), and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. Sections 154(i), 155(b), 155(c)(l), and 303(r), 
Verizon Wireless’$ Petition for Reconsideration and Clarification is GRANTED IN PART and DENIED 
in all other respects. 

187. IT IS FURTHER ORDERED THAT, pursuant to the authority contained in Sections 1, 
4(i), and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. $5 151, 154(i), and 303(r), 
the Second Further Notice of Proposed Rulemaking is hereby ADOPTED. 

188. IT IS FURTHER ORDERED THAT the Commission’s Consumer Information Bureau, 
Reference Information Center, SHALL SEND a copy of the Second Report and Order, Order on 
Reconsideration, and the Second Further Notice of Proposed Rulemaking, including the Final Regulatory 
Flexibility Analysis and the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of 
the Small Business Administration. 

SION 

Secretary 
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APPENDM A - COMMENTING PARTIES 

(WT Docket No. 00-230) 

A. Comments 

American Mobile Telecommunications Association (AMTA) 
Association of Public Safety Communications Officials (APSCO) 
AT&T Wireless Services, Inc. (ATLT Wireless) 
BellSouth Corporation and BellSouth Wireless Cable, Inc. (BellSouth) 
Blooston Law Firm (Blooston Rural Carriers) 
Cantor Fitzgerald Telecom Services, LLC (Cantor Fitzgerald Telecom) 
Cellular Telecommunications and Internet Association (CTIA) 
Center for Wireless Network Security (WiNSeC) 
Clngular Wireless LLC (Cingular Wireless) 
Mobex Communications, Inc. (Mobex) 
National ITFS Association and Catholic Television Network (National ITFS Association) 
Nextel Communications, Inc. (Nextel Communications) 
PCIA (late filed) 
Rural Telecommunications Group (RTG) 
Salmon PCS, LLC (Salmon PCS) 
SBC Communications, Inc. (SBC) 
Spectrum Market, LLC (Spectrum Market) 
sprint 
Verizon Wireless 
Winstar Communications, LLC (Winstar) 
Wireless Communications Association International, Inc. (WCA) 

B. Reply Comments 

Blooston Rural Carriers 
Boeing Company (Boeing) 
Cantor Fitzgerald Telecom 
Industrial Telecommunications Association, Inc. (ITA) 
National Association of Manufacturers and W A C ,  Inc. 
National ms Association 
Nextel Partners, Inc. (Nextel Partners) 
Paging Systems, Inc. (Paging Systems) 
St. Clair County, Illinois ( S t .  Clair) 

(1 0) T-Mobile USA, Inc. (T-Mobile) 
(1 1) winstar 

C. Ex Purte Comments 

(1) Council Tree Ex Parte Comments 
(2) MDS America Ex Parte Comments 
( 3 )  Salmon PCS Ex Parte letter (filed March 9,2004) 

1 
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APPENDIX B - PETITIONS FOR RECONSIDERATION 

A. Petitions For Reconsideration 

(1) 

(2) 
(3) 
(4) 

( 5 )  

Blooston Rural Carriers Petition for Partial Reconsideration andor Clarification (Blooston Rural 
Carriers Petition) 
Cingular Wireless Petition for Reconsideration and Clarification (Cingular Wireless Petition) 
First Avenue Networks Petition for Reconsideration (First Avenue Networks Petition) 
National Telecommunications Cooperative Association Petition for Partial Reconsideration (NTCA 
Petition) 
Verizon Wireless Petition for Reconsideration and Clarification (verizon Wireless Petition) 

B. Oppositions and Replies 

(1) 
(2) RTG (RTG Petition Reply) 
(3) 
(4) 

Salmon PCS (Salmon PCS Petition Reply) 

Fixed Wireless Communications Coalition (Fixed Wireless Communications Coalition Opposition) 
Microwave Cost Sharing Clearinghouse Ex Parte letter (dated March 25,2004) 

I 
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APPENDIX C - FINAC RULES 

For the reasons discussed above, the Federal Communications Commission amends title 47 of the Code 
of Federal Regulations, Parts 1 and 27, as follows: 

PART 1 - PRACTICE AND PROCEDURE 

1.. The authority citation for Part 1 continues to read as follows: 

Authority: 47 U.S.C. 151, 154(i), 154(j), 155,225, 303(r), 309 and 325(e). 

2. Amend Q 1.913 by revising paragraph (a)(3), adding paragraph (aXS), revising the first sentence of 
the introductory paragraph of (b), and revising the introductory sentence in paragraph (d)(l), to read as 
follows: 

5 1.913 Amlication and notification forms: electronic and m i  nurl ti&& 

(a) * * * 

(3) FCC Form 603, Application for Assignment of Authorization or Transfer of Control. FCC 
Form 603 is used by applicants and licensees to apply for Commission consent to assignments of existing 
authorizations, to apply for Commission consent to transfer control of entities holding authorizations, to 
notify the Commission of the consummation of assignments or transfers, and to request extensions of 
time for consummation of assignments or transfers. It is also used for Commission consent to partial 
assignments of authorization, including partitioning and disaggregation. 

* * * * *  

(5) FCC Form 608, Notijication or Application for Spctrum Leasing Arrangement. FCC Form 
608 is used by licensees and spectrum lessees (see 8 1.9003) to notify the Commission regmdmg 
spectrum manager leasing arrangements and to apply for Commission consent for de facto transfer 
leasing an-angments pursuant to the d e s  set forth in part 1, subpart X. It is also u s 4  to notify the 
Commission if a licensee or spectrum lessee establishes a private commons (see 0 1.9080). 

* * * * *  

(b) Electronicfiling. Except as specified in paragraph (d) of this section or elsewhere in this 
chapter, all applications and other filings using FCC Forms 601 through 608 or associated schedules 
must be filed electronically in accordance with the electronic filing instructions provided by ULS. * * * 
* * * * *  

(d) Manualfiling. (1) ULS Forms 601,603,605, and 608 may be fded manually or electronically 
by applicants and licensees in the following services: 

* * * * *  
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3. Amend 5 1.948 by revising paragraph (i) to read as follows: 

5 1.948 Assignment of authorization or transfer of control. notification of consummation. 

* + * * *  

(j) Processing of applications. Applications for assignment of authorization or transfer of 
control relating to the Wireless Radio Services will be processed pursuant either to general approval 
procedures or the immediate approval procedures, as discussed herein. 

(1) General approvulprocedures. Applications will be processed pursuant to the general 
approval procedures set forth in this paragraph unless they are submitted and qualify for the immediate 
approval procedures set forth in paragraph (jX2) of this section. 

(i) To be accepted for filing under these general approval procedures, the application must be 
sufficiently complete and contain all necessary information and certifications requested on the applicable 
form, FCC Form 603, including any information and Certifications (including those of the proposed 
assignee or transferee relating to eligibility, basic qualifications, and foreign ownemhip) required by the 
rules of this chapter and any rules pertainin g to the specific service for which the application is filed, and 
must include payment of the required application fee(s) (see 0 1.1 102). 

(ii) Once accepted for filing, the application will be placed on public notice, except no prior 
public notice will be required for.applications involving authorizations in the Private Wireless Services, 
as specified in 5 l,933(d)(9). 

(iii) Petitions to deny filed in accordance with section 309(d) of the Communications Act must 
comply with the provisions of 5 1.939, except that such petitions must be filed no later than 14 days 
following the date of the public notice listing the application as accepted for filing. 

(iv) No later than 21 days following the date of the public notice listing an application as 
accepted for filing, the Wireless Telecommunications Bureau (Bureau) will affirmatively consent to the 
application, deny the application, or determine to subject the application to further review. For 
applications for which no prior public notice is required, the Burcau will affirmatively consent to the 
application, deny the application, or determine to subject the application to further review no later than 
21 days following the date on which the application has been filed, if filed electronically, and any 
required application fee has been paid (see 5 1.1 102); if filed manually, the Bureau will aflhatively 
consent to the application, deny the application, or determine to subject the application to fkther review 
no later than 21 days after the necessary data in the manually filed application is entered into ULS. 

(v) If the Bureau determines to subject the application to further review, it will issue a public 
notice so indicating. Within 90 days following the date of that public notice, the Bureau will either take 
action upon the application or provide public notice that an additional 90-day period for review is 
needed. 

(vi) Consent to the application is not deemed granted until the Bureau affirmatively acts upon 
the application. 

(vii) Grant of consent to the application will be reflected in a public notice (see 5 1.933(a)) 
promptly issued after the grant. 
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