June 10, 2004

Marlene H. Dortch, Secretary

Federal Communications Commission
445 Twelfth Street, SW, Room TW-A325
Washington, DC 20554

Re: WT Docket No. 04-70 — Written Ex Parte Presentation
Dear Ms. Dortch:

Cingular Wireless Corporation (“Cingular”) and AT&T Wireless Services, Inc. (“AWS”)
(collectively “Applicants”) hereby respond to three reply filings submitted on May 20, 2004 by
(i) the CompTel/ASCENT Alliance (“CompTel”), (ii) the Consumer Protection Division, Office
of the Washington State Attorney General (“CPD”), and (iii) AW Acquisition Corp., Pace
Communications Services Corporation, Edward Garcia, Ed Wicks, Kempner Mobile Electronics,
Inc., and Airborne Beepers and Video, Inc. (collectively “Agents™). An ex parte response is
necessary because CompTel and CPD did not participate until the reply cycle and misstatements
in the Agents’ reply, although legally irrelevant, need to be corrected for the record.

CompTel Reply

As a threshold matter CompTel’s filing should be treated as an informal objection by a
non-party to the proceedmg, if it is considered at all,? because CompTel did not file a pet1t1on to
deny. As the Commission’s rules make clear, only petitioners are authorized to file rephes

In any event, CompTel’s “primary concern” is with “special access markets™ — a matter
having no relevance to the merger.” CompTel already has raised these concerns in proceedings

' See 47 C.F.R. §1.41.

2 See BDPCS, Inc. v. FCC, 351 F.3d 1177, 1184 (D.C. Cir. 2003) (quoting 2% Century
Telesis Joint Venture v. FCC, 318 F.3d 192, 200 (D.C. Cir. 2003)) (FCC acts within its
discretion “when it declines to entertain a late-filed petition in the absence of extenuating
circumstances prohibiting a timely filing); FM Broadcasters, 10 F.C.C.R. 10429, n.3 (1995)
(unauthorized pleadings stricken pursuant to Section 1.45); Arlie L. Davison, 11 F.C.CR. 15382,
n.5 (1996) (accord); Glendale Electronics, Inc., 17 F.C.C.R. 22189, n.25 (PRB 2002) (arguments
will not be considered if raised in a filing not permitted by Section 1.939(f)); US WEST
Communications, Inc., 13 F.C.C.R. 4173, n.14 (WTB1997) (unauthorized pleadings pursuant to
Section 1.45 will not be considered).

3 See 47 C.FR. §§ 1.45(c); 1.939(D).

*  Reply Comments of CompTel/ASCENT Alliance, WT Docket No. 04-70, at i, 5-10,
12-13 (filed May 20, 2004) (“CompTel Reply”). For example, CompTel requests that the FCC
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commenced specifically to address such issues.’ Those proceedings, and not a merger, are the
appropriate place for addressing industry-wide special access issues.

Moreover, as Applicants demonstrated in their Joint Opposition to Petitions to Deny, the
merger will have no impact on special access services. It neither increases the pre-merger
incentives of Cingular’s ILEC parents to discriminate against special access services to
unaffiliated wireless carriers, nor is there any evidence that non-ILEC providers of special access
will be harmed when AWS is no longer a potential purchaser of special access services from
such providers.8

CPD

Like CompTel, CPD also filed for the first time in this proceeding during the reply
cycle.” CPD’s request that the Commission impose conditions on Cingular based on certain
alleged AWS business practices is unwarranted.'® AWS is exiting the market, and CPD’s filing

abrogate existing special access contracts involving SBC and BellSouth as a merger condition.

Id at 12-14.

3 See Joint Opposition to Petitions to Deny and Comments of Cingular Wireless

Corporation and AT&T Wireless Services, Inc., WT Docket No. 04-70, at 37-38 (filed May 13,
2004) (“Joint Opposition”).

¢ See Comments of CompTel, CC Docket No. 01-321 (filed Jan. 22, 2002); see also
Petition for Writ of Mandamus, AT&T Corp. v. FCC, D.C. Cir. No. 03-1397 (D.C. Cir. filed
Nov. 5, 2003) (CompTel is a party to the petition seeking an order requiring the FCC to acton a
petition for rulemaking filed by AT&T Corp. regarding the rates charged for special access
services). The FCC filed its opposition to the Petition on January 28, 2004 and observed that the
Commission was not obliged to act on AT&T’s rulemaking request expeditiously because a new
regulatory regime for special access services had been adopted and affirmed by the court less
than two years earlier. See Opposition of the FCC to Petition for Writ of Mandamus, AT&T
Corp. v. FCC, D.C. Cir No. 03-1397 (D.C. Cir. filed Jan. 28, 2004).

7 See Great Empire Broadcasting, Inc., Memorandum Opinion and Order, 14 F.C.CR.

11145, 11148 (1999) (noting that a challenge to transfer applications is not the appropriate
vehicle for seeking rule changes and citing Community Television of Southern California v.
Gottfried, 459 U.S. 498, 511 (1983) (“rulemaking is generally better, fairer, and more effective
method of implementing a new industry wide policy than the uneven application of conditions in

isolated [adjudicatory] proceedings™)).

¥ See Joint Opposition at 38-41.

®  Comments of Consumer Protection Division, Office of the Washington State

Attorney General, WT Docket No. 04-70 (filed May 20, 2004) (“CPD Comments”).

10 CPD Comments at 2-9. CPD fails to mention the extensive cooperative efforts that
AWS and other wireless carriers have undertaken with the Washington State Attorney General
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raises no issues with regard to Cingular.!' The prior actions of a transferor cannot form the basis
for imposing conditions against an unrelated transferee. The conduct and qualifications of the
transferor are irrelevant unless issues related to basic qualifications have been designated for
hearing by the Commission or have been sufficiently raised in petitions to warrant the
designation of issues for hearing, which is not the case here.'?

Agents

As noted in the Joint Opposition, the Agents fail to raise any matters relevant to a review
of the transfer applications.13 Nevertheless, the Agents’ reply contains misleading and inaccurate
statements that compel a response to set the record straight.

First, the Agents state that Kempner Mobile Electronics, Inc. “has already won a
judgment against Cingular for tortious interference with prospective economic advantage.
They fail to mention that, on March 3, 2004, the ruling was set aside and Cingular was granted a
new trial on that claim."

14

Second, the Agents claim that the Applicants “conveniently overlook™ an adjudicated
“fraud” claim in the Kempner case.'® As noted in the Joint Opposition, fraud constitutes relevant
non-FCC misconduct if it is adjudicated and involves either (i) fraudulent misrepresentations to

over the past two years to improve customer service. For example, the Wireless Consumer
Education Program, which included representatives of all of the major carriers doing business in
Washington State as well as CPD, developed a brochure on the “Ten Things to Know BEFORE
You Buy Wireless Telephone Service” that was completed in February 2004 and posted on the
Attorney General’s website. See Consumer Protection Division, Office of the Attorney General,
Ten Things to Know BEFORE You Buy Wireless Telephone Service at <http.//www.atg.wa.gov/
consumer/wireless/wireless_10.shtml>. This brochure complemented earlier public outreach
efforts by the group, including public service announcements on wireless issues during Seattle
Mariners baseball games. While Applicants are constantly striving to improve customer service
— and, as we have demonstrated in our filings, the merger will greatly aid in these efforts — there

is no justification for the special conditions proposed by CPD.
11

In fact, the attachments to the filing demonstrate that Cingular has a very low rate of
complaints. See CPD Comments at Attachments 1-3.

12 See Bell Atlantic New Zealand Holdings, Inc., Order and Authorization, 18 F.C.C.R.

23140, 23146 (IB/WCB/WTB 2003).
13" Joint Opposition at 37-38.

14" Reply to Opposition to Petition to Dismiss or Deny of AW Acquisition Corp et al.,
WT Docket No. 04-70, at 1 (filed May 20, 2004) (“Agents Reply”).

15 See Attachment A.
16 14
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governmental units, or (ii) criminal misconduct.!” The claim in Kempner falls in neither
category and is currently pending resolution in the damages phase of the proceeding.'® It is
therefore irrelevant for purposes of judging whether a grant of the transfer is in the public
interest.

Third, the Agents imply that Cingular has been found guilty of “widespread fraud, racial
discrimination and racketeering.”'® This simply is untrue. Although the Agents have raised the
quoted allegations, there has been no such finding. None of the Agents has prevailed in a racial
discrimination or racketeering claim. In fact, as noted in the Joint Opposition, many of the
claims referenced in the Agents’ Petition have already been dismissed.® The Agents’
characterization of the isolated fraud incident (which still is subject to appeal) as “so egregious
as to shock the conscience and evoke almost universal disapprobation” is baseless.?! The claim
related to a conversation in May 2001 with a Cingular representative in which Kempner claimed
it was promised equipment and services at the same prices available to Cingular’s internal
distribution channels — nothing more.

Finally, the Agents criticize the Applicants for not reporting the Agents’ lawsuits in the
transfer applications.” Items 76 and 77 of the Form 603 are clear on their face and are limited to
suits involving monopolization allegations.”” The scope of these questions was previously
addressed in Danbury Cellular Telephone Co., Inc.:

Warner also asserts that Danbury failed to report two lawsuits filed
during the pendency of Danbury's application as required by Form
401 and Section 1.65(a) of the rules. In the first lawsuit, Yankee
Microwave, Inc. charges ACC (among others) with violations of
the Racketeer Influenced Corrupt Organization (RICO) statute, the
Massachusetts Unfair and Deceptive Trade Practices statute (Mass.
G.L. Chapter 93A), and breach of contract and tortious interference
with contractual relations, all arising from an alleged scheme to
defraud Yankee in connection with a contract for microwave
transmission services. In the second lawsuit, Walter J. Panfil
(Panfil) charges ACC and Aab (among others) with violations of

See Joint Opposition at n.165.
See Agents Reply at 2.

¥ Id

20 See Joint Opposition at n.197. Again, there has been one isolated instance of

fraudulent conduct that is irrelevant under the FCC’s rules.

2l See Agents Reply at 2.

2 1d at3.

2 See Joint Opposition at n.197.
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various securities laws, the RICO statute, New York General
Business Law, and fraud and misrepresentation in connection with
a sale of stock. Danbury argues that the rules and Form 401 do not
require it to report civil lawsuits except where the lawsuit alleges
unlawful monopolization of radio communication or attempted
monopolization of radio communication. . . . Neither lawsuit
raised by Warner alleges unlawful monopolization or attempted
monopolization of radio communication. Therefore, Danbury was
not required . . . to report the lawsuits.>*

Thus, the Applicants were not required to report the Agents’ lawsuits.

If you have any questions, please direct them to the undersigned.

Very truly yours,
| i Fonds,
Douglas I. Brandon Brian F. Fontes
Vice President, Federal Affairs Vice President — Federal Relations
AT&T WIRELESS SERVICES, INC. CINGULAR WIRELESS CORPORATION

Attachments

2% duthorization of Danbury Cellular Telephone Co., Inc., Memorandum Opinion and
Order, 6 F.C.C.R. 4186, 4187 (MSD 1991) (emphasis added) (interpreting Items 15 and 17 of
the FCC Form 401 which mirror Items 76 and 77 of the Form 603 by requiring the applicant to
disclose whether “any court [has] finally adjudged the applicant, or any person directly or
indirectly controlling the applicant, guilty of unlawfully monopolizing or attempting unlawfully
to monopolize radio communication, directly or indirectly, through control of manufacture or
sale of radio apparatus, exclusive traffic arrangement, or any other means of unfair methods of
competition” and whether the “applicant, or any person directly or indirectly controlling the
applicant, [is] presently a party in any pending matter referred to in Item [] 15....”).
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Minutc Order Form (oéir)

United Statés Distric_t'Court, Northern District of Illinois‘ .

Name of Assigned Jud ; ; _ Sitting Ju her |
‘m‘:roMngilf:ate J:d:: | Sldney L SChenkler' ] sthing:ss:l::eg .(')l:d;: o _
CASE NUMBER | 02C 5403 ' DATE | 3/3/2004 .
‘CASE’ Kempner Mobile Elec., Inc. vs. Southwestern Bell Mobile Syst.
TITLE - |
[In the foll9wing}>ox (a) indicate the party filing the motion, ¢.g., plaintiff, de‘fendant, 3rd party plaintiff, and (b) state briefly the nature -
MOTION: of the motion being presented.] ]
DOCKET ENTRY:

) O Filed motion of [ use listing in “Motion” box above.]

) O Brief in support of motiondue _____.

3) | O . Answer brief to motion due . Reply to answer briefdue_____:

(C))] | Ruling/Hearing on setfor____ at: '

(5) 0 Status heaﬁng[held/conﬁnued to] [set for/re-set for] on.______ set for _____ at

'(6) ] Pretrial conferencelheld/continued to] (st for/re-set for] on ' set for | at_

@) ] Trial[set for/re-set for] on ______ at o

(8) O [Bench/Jury trial] [Hearing] held/continued to ____at .

9) 0 This case is dismissed [with/without] pr'cjudice and without costs[by/agreement/pursuant to]

O FRCP4(m) [JLocalRule4l.l [1FRCP41(a)(1) OFRCP41(a)(2).

o) N [Other docket entry] ENTER MEMORANDUM OPINION AND ORDER. For the reasons stated herein,
Cingular's motion for judgment as a matter of law or, in the alternative, for a new trial (doc. # 115) is GRANTED in part and
DENIED in part as follows: the Court DENIES Cingular's motion for judgment as a matter of law on Kempner Mobile's fraud
and tortious interference claims; the Court GRANTS Cingular's motion for a new trial on Kempner Mobile's tortious
interference claim and on Cingular's equipment receivable counterclaim; and in all other respects the Court DENIES
| Cingular's motion for a new trial. The matter is set for a status conference on 03/30/04 at 9:00 a.m. Atthattime, the parties |
. are to present to the Court their proposal(s) for the procedures and schedules to use in resolving the remaining liability and

damages issues. : , :
(11) - ~ [For further detail see order attachod to the osiginal minute order.] , ‘_

No notices required, advised in open court.

1 No notices required.

Notices mailed by judge’s staff.
Notified counsel by telephone.

¢ | Docketing to mail notices.
Mail AO 450 form.

Copy to judge/magistrate judge.

courtroom
mm deputy’s
| initials

Date/time reccived in
central Clerk’s Office




IN TI-IE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION -

KEMPNER MOBILE ELECTRONICS INC
an llinois corporatlon,

Plaintiff, ‘
' “Case No, 02 C 5403

. V8,

SOUTHWESTERN BELL MOBILE
SYSTEMS, LLC, d/b/a CINGULAR
WIRELESS f/k/a SOUTHWESTERN BELL

)
)
)
)
)
; |
) Magistrate Judge Schenkier
) - .
)
MOBILE SYSTEMS, INC. d/b/a CELLULAR )
)
)
)

ONEfCHICAGO
Defendant.
MEMQBA@QM_ OPINION AND ORDER'

On November 17,2003,a Jury trial commenced onthe llablhty phase of the dxspute between
Kempner Mobile Electromcs Inc. (“Kempner Moblle”) and Cingular. At trlal Kempner Mobile
pre'sented two claims of breach of contract as well as cla:ms of common l-aw fraud and tortious - |
interference with economic advantage; Cmgular presented two countercla.lms for breach of contract 2 -
At the close of Kempner Mobile’s case in chxef Cmgular moved for Judgment as a matter of lanv
under Federal Rule of Civil Procedure SO(a) on one of Kempner Mobile’s two contract olanns and

on Kempner Mobile’s claims of fraud and tortious interference. The Court demed the motlon in its'

'By consent of the parties and pursuant to '28 U.S.C. § 636(c), the case has been assxgned to this. Court for all
proceedings, including the entry of final Judgment (doc #t 5-7). _ , :

*QOther clawns originally advanced by the parties were dlsposed of on summary Judgment, see Kempner Mobile
Electronics, Inc. v. Southwestern Bell Mobile Systems, LLC, 02 C 5403, 2003 WL 22595263 (N.D oL Ntov 7, 2003),
or were withdrawn before trial. :




entirety (see Tr. 541, 547, 554). Cingular did uot reuew its Rule 50(a) motion at the close of its case -
in chief, or at any other time hrior to the submission of the case to the Jury | |

On November 21, 2003, the case was submitted to the Jury After more than' four hours of
deliberation (see Tr. 937-39), the jury returned verdicts in favor of Kempner Mobile and against
Cmgular on all four of Kempner Moblle s contract and tort clalms and on both of Cmgular s
counterclmms (Tr. 941 42) After the j Jurors were: polled at Cmgular 5 request, and they reafﬁrmed .'
their verdicts, the Court entered Judgment on the verdicts (Tr. 942-43)

Presently before the Court is Cmgular s motion for Judgment asa matter of law or,l in the :
altematlve for a new tnal (doc. # 115). In its motion, Cingular asks the Court to undo the jury .
 verdicts and to enter Judgment as amatter of law for Cmgular under Federal Rule of C1v11 Procedure |
50(b), on Kempner Mobile’s fraud and tortious mterference clmms (but not on the verdrcts for
Kempner Mobile on the two contract claims, or on Cingu_lar’s two counterclaims). Inthe alte'matrve, :
Cingular moves for a new trial, under Federal Rule of Civil Procedure 59(a), on the tortious
interference and fraud verdicts, as well as on all the other yerdicts returned by the jury. |

‘The motion now has been fully briefed, and on February 24, 2004, the Court heard oral

argumcnt For the reasons set forth below, the Court demes Cmgular s Rule SO(b) motlon The

| Court grants Clngular s alternatlve motlon under Rule 59(a) for anew trial on Kempner Mobile’s ;

tortious interference clalm and on Cmgular s counterclalm for fallure to pay for equlpment In all )

other respects, Cingular’s Rule 59(a) motion is denied.




L
We begin with Cingular’s Rule 50(b) motion. Rule 50(b) states in pertinent part:

-If, for any reason, the Court does not grant a motion for judgment as a matter
of law made at the close of all the evidence; the Court is considered to have

- submitted the action to the jury subject to the Court’s later deciding the legal
questions raised by the motion. The movant may renew its request for
judgment as a matter of law by filing a motion no later than ten days after
entry of judgment — and may alternatively request anew trial or _] oinamotion .
for new trial under Rule 59. '

Fed. R. Civ. 50(b). Seventh C1rcu1t opunons have differed as to whether this language expressly '

requires that a Rule 50(a) motion for Judgment as a matter of law be rencwed atthe close of all the
evidence, see Umpleby v. Potter & Brumfi eld Inc.,69F.3d 209 212 (7* Cir. 1995), cltmg Downes

)
V. Volkswagen of Amerzca Inc., 41 F. 3d 1132, 1139-40 (7‘h Cir. 1994) (the “plain language of

Rule 50(b) precludes judgment as a matter of law where party falled to renew its motron at the close '

of all the evidence”) or whether that requirement is instead only 1mp11c1t See Szma] V. Amencan

Ti elephone and T elegraph Co., 291 F. 3d 955 1957 (7* Cir. 2002) (“Rule 50(b) of the Federal Rules

- of C1v11 Procedure 1mp11es (no stronger word i is possrblc) that a motlon for Judgment asa matter of '
law must mdeed be renewed at the close of all the ev1dence if the movmg party wants to obtain such

relief should the j _]ury bringina verdict agamst hrm”) Erther way, itis clear that the Seventh Circuit °

has strictly adhered to this requirement. See, e.g., Eastern Natural Gas Corp. V. A__lummum Co. of

America, 126 F.3d 996, 1000 (7" Cir. 1997) (in Umpleby, “we ruled unequivocally that in order to |

preserve a motion for judgment' as a matter of law which was not granted by the trial court, the

motion must be renewed at the close of all the evidence™); Mid America Tablewares Inc v Mogz

Tradmg, Co 100F.3d 1353, 1364n5(7“‘ Cir. 1996) (reafﬁnmngthattheSeventhClrcuathas“rcad ]

~ Rule 50 stnctly to require that the renewal of a Rule 50 motion at the close of all evidence”);




Umpleby, 69 F 3d at 212 (“[iln order to preserve its motlon for Judgment asa matter of lavv -P&B ‘-
had to renew its motion at the close of all the evidence”); Downes 41 F. 3d at 1139-40 (notmg that
the practrce of declining to apply this requrrement “ngldly” was abandoned in light of the 1991
amendments to Rule 50 that made clear that the Rule is to be apphed strictly).

‘In tlus case, Cingular presented a Rule 50(a) motlon at the close of Kempner Mobile’s case _
in chref However Cmgular failed to renew that motlon at the close of all the ev1dence and before '
the case was submltted to the j jury. Thus, under the foregomg authontres Cmgular has warved lts | h |
right to present a Rule 50(b) motion asking the Court to undo the fraud and tortious mterference g
verdrcts and to enter judgment in favor of Cingular on those clarms E

~ Cingular presents two arguments to avoid that result Fzrst Cmgular argues that more recent |
decisions indicate that the Seventh Circuit no longer stnctly reqmres thata motron for Judgment as
‘amatter of law be renewed at the close of all evidenee asa prerequisite to 'ﬁting a pbst-trial’ motion .
* under Ru‘le'SO'(b), citing Laborer’s Pensiort Fundv. A&C Ehviron_rﬁental, Inc.,, 301 F.3d 768 (T™Cir. |
2002), and Szmaj v. American T elephone and Telegraph Co 291 F.3d 955 (7tll Cu‘ 2000) (Cmgular
Reply Mem. at 2-3) Second Cingular argues that Kempner Mobile has suffered no prejudrce from
. Cingular’s failure to renew its motion for judgmentasa matter of law at the close of all the evrdence
| (/d. at 3-6). The Court does not find e1ther argument persuasrve '

The Seventh Crrcurt authontles c1ted by Cmgular donot abandon the requrrement that a party .
must renew a motion for Judgment as a rnatter of law at the close of all the evrdence if that party :
wishes to preserve a right to pursue a post-trial Rule 50(b) motion. In A&C Envzronmental the.
: »Seventh Circuit held that the plaintiffs had not warved their nght to submit a post-tnal Rule 50(b)

motion by failing to move for judgment as a matter of law at the close of all the evidence. The




Seventh C1rcu1t explamed that the plamtlffs had moved for judgment as a matter of law after both
sides had put on their cases in chlef but before a brief rebuttal case was presented 301 F3d at 776.

The appeals court distinguished that- factual scenario ﬁpm those presented in Mogi Trading,
‘U'mpleby, and Downes, in which the defendants had moved fot judgment asa matter of -law at the
end of the plamtlff’s case and did not renew the motion after the defendants had put on the1r own - . |
case. Id. at 776 n.6. The Seventh Cll'Clllt did not abandon the Mogz Tradmg/Umpleby/Downes lme .'
of authority, but simply found that the factual scenario presented in A&C Environmental augur_ed for
a different result. However, | the factual scenario, that led to that different _res'ult i.nv A_&C
Environmental is not present here. | | |

For simildr reasons, the Seventh Cltcult demslon m Szmaj does not advance Cmgular s

argument. In that case, the defendant moved for judgment asa matter of law at the end of plamtlft’ s
case in chief. The district judgein that case did not rule on the motlon, but kept 1t under advxsement
until after the jury had returned a verdlct 291 F.3d at 957.  The Seventh Circuit explamed that if a
“motton for judgment as a matter of law is made at the close of the platntlft’ s case and demed and
not renewed at the close of the defendant’s case, the plamtlff may assume that the denial was the end |
of the matter, . ” Id at 958. On the other hand the Seventh Circuit noted that “1f the defendant -
shows by renewing the motion that the demal was not the end ofthe matter the plalnttff may ask a.nd
- may receive permission from the Judge to put insome addltlonal evidence to show that there isa _]ury
1ssue ” thereby explaining the ratlonale for requmng that the motlon be renewed pnor to the case
bemg submitted to the jury. Id. The Seventh Clrcult explained that: “[t]hls ratlonale collapses when, '

" asin thts case but not in our prevzous cases, the judge takes the original motion, under advisement;




for then the plamtrff knows at the end of the tnal that the question of whether the defendant is
_ entrtled to judgment as a matter of law is a live one.” Id. (emphasrs added)
Agam, as it did in A&C Environmental, the Seventh Crrcurt in Szmaj did not abandon its

“‘prevrous cases” that strictly apply the requrrement that amotion for Judgment as amatter of law be

o renewed at the close of all the ev1dence Instead, the appeals court found that those cases did not

apply where the motion for judgment as a matter of law filed at the close of the plamtrﬁ’ s case '

remained under advrsement at the time the case was subrmtted to the jury. That factual scenario does -

not aid Cingular here, because the Court expressly denied the motrons for Judgment as a matter of L

| law on the ﬁaud claim (Tr 547) and on the tortious interference clarm (Tr. 554).
As for Cingular’s argument concemning prejudxce, we note that ttns argument falls at the

threshold because the requirement thata motion for Judgment as a matter of law that is demed atthe

close of the plaintiff’s case must be renewed before the case is submrtted to the j Jury apphes, ‘even

if there was no prejudice to the opposing party from farlm'g to renew.” Szmal, 291 F.3d at957 (crti'ng
' Downes, 41 F.3d at 1139-40) Even were it otherwise, we disagree wrth Cmgular ) argument that
everything raised in 1ts post-trial Rule SO(b) motlon was ralsed in the motton for Judgment as a

»matt'er of law filed at the close of plaintiff’s case. In its post-tnal motion seekrng Judgment asa

matter of law on the fraud clarm, Cingular assumes (Cmgular Mem at4n. 4), asitdidi in the motion - -

for Judgment as a matter of law at the close of Kempner Moblle s case (Tr 542), that there was a

false statement ‘made about service pricing. However, Cmgular a:rgues that there was no false :

statement made with respect to equrpment pricing (Cmgular Mem:. at 10-1 1) whrch is drrectly

contrary to the position it took in the motion forjudgment asa matter of law at the close of Kempner

Mobile’s case. At that_time, Cingular stated that for the purposes‘ of that motion,‘ the Court “can -




assume that there was a miséfatefnent regarding the equipment pricing” (Tr. 545). An'd,.'with respect |
fo the tortious 'intg»rfere,n_ce claim, Cingular raises an afgument concerning cdﬁtact w1th cc_irporate
account customers that w.asnot presented in its motion forr judgment as a matter of law at tﬁc close
of Kempner Mobile’s case (compare Cingular Mem. at 15-16 ahd Tr. 55 1453).3

II.

“The failure to seek a judgment as a matter of law at the close of evidence does _nbt' -

procedurally bar a motion for a new trial, as it does for a renewed motion for judgment as a matter

of law.” WRIGHT AND MILLER, FEDERAL PRACTICE AND PROCEDURE: Civil 2d Section 2531 at59 |

(1998 Supp.). Accordingly, we tun to Cingular’s alternative motion for a new trial. Cingular seeks
‘a new\ trial on all verdicts in Kempner Mobile’s favor on the gréund that-the Court committed two
Jegal errors that tainted the trial, and thus the verdicts resulting from it (Cingulai Motio:i,_ at7 12;

Cingular Mem, at 22-25). In addition, Cingular specifically challenges four of the verdicts on the

g’round‘ that they are cbntrary to-the Weight of the evidence: the verdicts on Kempner Mobile’s
claims for fraud, tortious interference, and breach of co'ntra_c_i 'resulting frorﬁ the’fa:illure tdpay o
commissions, and on Cingular’s contract counterclaim based on Kempner Mobile’s failure to pay

for equipment delivered by Cingular* Because the legal standards differ somewhat between Rule

- 3During oral argument, Cingular sought to withdraw its post-trial contention that there was insufficient evidence .

of a false staternent on equipment pricing. Nonetheless, the fact that Cingular made this contention at all shows the

wisdom of requiring the Rule 50(a) motion to be renewed at the end of the evidence, to eliminate any possibility thata |

party will be lulled into forgoing the chance to offer additional evidence on a point that is raised only after trial. -

‘Inits post-trial 'motién, Cingular asserts —in one unelaborated sentence —thatthe Jury' s verdictagainst Cmgllar _

. on its' counterclaim alleging that Kempner Mobile breached the noncompete agreement was “not supported by the
evidence” (Cingular Mot., at 8 § 24). However, Cingular does not elaborate on that argument in its memoranda of law,

and fails to provide citations cithier to authority or to the record to support that assertion. Moreover, during oral argument .

" Cingular did not assert that this verdict was unsupported by the evidence. We treat any claim by Cingular attacking the
sufficiency of the evidence for this verdict to be waived. ' .




59(a) motions based on al'lege_cl legal errors ahd those based on sufficiency of the evidence, we
address those arguments separately. |
| A.

- Webegin with the attacks by Cmgular onall the verdicts based on alleged legal errors. When
considering a c1a1m that a new trial is warranted due to legal errors, we begin thh the proposmon _
that “[c]1v11 litigants are cntltled to a fair trial, nota perfect one . [A] new ¢ trial wﬂl not be ordered -
unless there was an error that caused some prejudice to the substa.ntlal nghts of the partxes " Wilson
v. Groaning, 25 F.3d 581, 584 (7% Cir. 1994) (quoting Lemons v. Skidmore, 985 F;_2d 354, 357_(7‘h |
Cir. 1993); Alverio v. Sam’s Warehouse Club, lInc.' 253 F.3d 933, 939 (7* Cir. 2001) (il-pal'ty
seeklhg a new trial based on alleged legal errors “bears a heavy burden”). A party ﬁrst must show
an abuse of discretion in the Court’s ruhngs, which alone isa steep h111 to chmb See Rodrzguez v.
Anderson, 973 F.2d 550, 552-53 n.3 (7"‘ Cir. 1992). In addition, a party seekmg a new trlal must
show not only that €ITOrs Were commltted but that they were “substantial enough to denthm a fau‘
trlal ” Wilson, 25 F.3d at 584 see also Hasham v. Cal. State Bd of Equallzatzon, 200 F 3d 1035 o
1048 (7* Cir. 2000) (ev1dent1ary €ITors Warrant a new. trial “only 1f a s1gmﬁcant chance exists that |
" they affected the outcome of the tnal”) A tnal Judge s denial of a motmn for new tnal w111 not be °
reversed “unless.a clear abuse of dlscretlon is shown.” Wzlsan, 25 F.3d at 584 see also Cefalu V.
Village of Elk Grove, 211 F.3d 416, 4_24 (7™ Cir. 2000); Hasham, 200 F.3d at 1052; -Rodnguez, 973
F.2d at 552). | . |

Cingular’s motion challenges two rulings: (1) the Court’s dec1s1on to allow testlmony by

other agents of Cmgular on certain subjects, and (2) the Court’s dec1s1on, on the mommg that trial




was to commence, to bifurcate the proceedings and to proceed only on liability iséues._- We find no
legal error in either of those rulings.
First, Cingular’s argument about agent testimony in large measure reprises amotion in limine

that it filed seeking to exclude testimony by other agents. The Court denied that motion (see doc.

#99), and for the reasons stated by the Court on the record in denying the motion, continues to hold

that the evidence offered through other agents was relevant and admissible. Cingular continues to |

maintain that this evidence showed at most that Cingular made “mistakes” in calculating md paying

commissions (Cingular Mem. at 23). In so doing, Cingular continues to ignores that a jury could.

infer from this evidence that the recurring commission disputes reflected not innocent mistakes but,

instead, a purposeful intent to underpay. Contrary to Cingular’s argument, such an inference could

more than “marginally advance []” Kempner Mobile’s contract claim for unpéid_ » commissions
(Cingular Mem. at 23).° |

Second, Cingular argues that the Court erred By deciding sua sponte, on the morning of trial,
to bifurcate the proceeding and to try the liability issues first (Cingular Mem 24-25; Cingular Reply
Mem. at 15 n.13). “The separation of issues of liability from those relating to damages is an obviqus

use for Rule 42(b).” 'WRIGHT AND MILLER FEDERAL PRACTICE AND PROCEDURE: Civil 2d § 2390

at 502 (1995 ed.). Cingular does not arguebthat this was the kind of case where liability could not -

SCingular also argues that, even if there was no error in the Court's ruling allowing agents to testify to certain

matters, the testimony admitted exceeded the boundaries set by the Court in its order on the motion in limine (Cingular
Mem. at 24; Cingular Reply Mem. at 14-15). The Court has reviewed the citations to the record offered by Cingular to

support this argument, and notes that Cingular posed no contemporaneous objections either to the questions or the '
responsive testimony. Cingular’s argument has therefore been waived. Moreover, even if admission of that testimony

was error (which we find it was not), there was no prejudice resulting in that testimony by one witness “substantial
enough to deny [Cingular] a fair trial.” Wilson, 25 F.3d at 584.
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be tried separately from damages but rather contends that the tlmmg of the blfurcatron dec1s1on
caused Cmgular to suffer prejudice. We find thrs argument unpersuasrve for two Teasons.
To begin with, Crngular has made no showing of prejudice. - Cmgular complains that the

bifurca‘tion decision permltted Kempner Mobile to present “vague and msufﬁcxent evrd_ence on the

new fraud theory that could not be fully vetted” (Cmgular Mem. at 25) However we dlsagree with -

the underlying premise of this argument which is that Kempner Moblle shrﬁed its fraud theory -

from reliance on a false statement regarding equipment pricing durin_g the summary j ud_gment phase,
to reliance on a false statement concerning service pricing at trial. As the Court’s sSummary judgment
opinion discloses, Kempner Mobile alleged misrepres‘entations with réspect to both equ'iprn'ent and

semde pricing. See Kempner Mobrle Electromcs Inc., 2003 WL 22595263 at *4. Moreover,:

Cingular has failed to explam how Cmgular would have been better able to “fully vet” Kempner '

Mobile’s fraud clalm at a unitary trial of liability and damage 1ssues than it was in the separate

hablhty trial. Cmgular also argues that it was prejudlced because the evrdence “was confused.on the

issue of Clngular s equlpment receivable” (Cingular Mem. at 24), w1thout explarmng how the

bifurcation of the trial contributed to that alleged confusion. We ﬁnd no error m the brﬁrrcatron, and

no prejudice to Cmgular resulting from it.

Second, even were it otherwise, Cmgular waived the argument by agreemg to the brfurcatron :
On the morning of trial, Cingular presented an emergency motion attacking the damages theones and -

» evrdence offered by Kempner Mobile through its retained expert.® After hearmg argument on that

motion for nearly one hour (Tr 8- 34), the Court concluded that it would be unwise to proceed w1th

“The Court sees no need 1o wergh in on the, dxspute between the partres as to where fault should lie for this |

eleventh-hour complication that arose.

10




a tnal on damages given this last-mmute issue about the admrssnblhty of the damages ev1dence It
was at that tlme that the Court offered the partles the option of proceedmg to trial solely on the
question of liability (Tr. 33). Once Kempner Mobile indicated its w11hngness to proceed in a
bxfurcated proceeding (Tr. 34), Cingular also agreed to do so (Tr 35). The Court specifically asked
| whether there was any obJectlon to proceeding with the bifurcated tnal w1th the lxablhty and (1f
necessary) damages issue to be dec1ded by separate }urles Each side expressly stated that it had no -'
objection (Tr. '35). Wlth those agreemeﬂts the Court then exerc1sed its d1scret10n to blfurcate the |
trial (Tr. 35). Quite apart from Cingular waiving any argument about bifurcation by its c_onsent to:. ‘-
the proeedure we are hard pressed to find any abuse,of discretion m the Court’s deeision to pursue o
| . a course to which both: sxdes agreed .See Krocka v. Czty of Chzcago, 203 F 3d 507, 516 (7"‘ Cir. |
2000) (“The district court has considerable discretion to order the blfurcatlon ofa tnal and we will
overtum the decision only upon ‘a clear showing of abuse”’)
, B

We now turn to Cingular’s argument that four of the verdicts are centrary to the manifest
weight of the evidence. When assessing the sufficiency of the evidence, the Court considers whether
any rational jury could find for the plaintiff. If there ts any reasonab'le basis in the record te support
| the verdict, then it cannot be overturned in favor of a new tnal Cefalu, 211 F.3d at 424. While this-
| , standard is not as exactmg as tlhe standard for grantmg Judgment asa matter of law, courts should _
| not lightly grant new trials:
On the one hand, the trial judge does not sit to approve miscarriages of
justice. . . . On the other hand, a decent respect for the collective wisdom of
the jury, and for the function entrusted to it in our system, certainly suggests

that in most cases the Judge should accept the ﬁndmgs of the jury, regardless
of his own doubts in the matter.
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these represerlltations were false, and that in justifiable reliarice on the r¢présenfations,’ Kemprier
Mobile decided not to terminate ité relationship with Cingular and fo éécebt:an attra&i‘ye qffer to -
' becom‘é a ma_stef agent for Nextel. Keﬁlpner Mobile assertedtﬁét by thé. time it fully recognized the
falsity of Cingular’s representations, the offer with» Nexfel was no longer available. -
‘Cingular argues that the evidence at trial was insufficient 'to establish t\f/O clements c;f
Kempner Mobilé’s.fraud éiai’m: the elements of justifiable rel‘iéxic_e and injury. We dis#gl'ge;s
The pﬁncipal evidence with respéct to both ,re_ﬁgnce and i.njliry_ came ,f_ronll. the testi@ény of | |
Kempner Mobile’s president, Scott.Kémpner. Mr. Ke_mpner testified that he had suspicions about .
Cingular’s pricing prior to his conversation with the Cingular repf;séntaﬁve; Lauren Whiddén;. in
~ May 2001, but that Mr Whi@doh’s statements provided him with assuranc:e‘(see Tr:.‘_,296). Mr. |
Kempner testified that as of late 2001, he be gan to doubt the representations but was not sure about
their falsity until March 2002, when he located docﬁméntary evidence by rummaging through the - |
_. trash at a Cingular location (Tr. 203-04). Mr Kemphér testified that by the_ time he learned the truth |
in May 2002, the Nextel opportunity tﬁat he could have.taken in May 2001-n6 longer was available
(Tr. 208). . | |
There'was; sorﬁe, but not extensive, corrbboréting eyidence_ for this testimony. Thé ﬁlaintiff
presented a stipulation to the jury that Greg Mistak, a dealer manager for_lNextt.':l between 1997 and :

2001, offered Kempner Mobile the oppdrtunify'to ‘becom'e a master dealer for Ne_xtei in 1997, and .

*In its opening memorandum, Cingular abandoned any argument that the evidence was insufficient to support
a finding that there was @ false statement concerning service pricing (Cingular Mem. at 4 n.4). Cingular’s written
submissions did contend that there was insufficient evidence to support a finding that there was a false statemnent -
concerning equipment pricing (Cingular Mem. at 10-11; Cingular Reply Mem. at 9). In light of Cingular’s concession

that there was sufficient evidence to support a finding of a false statement concerning service pricing, any quarrel that - S

Cingular raised concerning the evidence as it pertained to equipment pricing seems beside the point. Inany event, during
oral argument, Cingular specifically withdrew its contention that the evidence was insufficient to support a finding that
there was a falsc statement concerning equipment pricing. : . o
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WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE: Civil 2d § 2806, at 74-75 (1995 Ed.).
See also Terrell v. Wal-Mart Stores, Inc. , No. 96 C 7464, 2000 WL 310379, at *3 (N.D. Ill Ma.f.
24, 2000) (“The Seventh Circuit has made clear that a verdict of a jury cannot be set aside simply

because_the trial judgé, sitting as the trier of fact, would have reached a different 'result”). :

Mindful of these principles, the Seventh Circuit has held that “new trials -granted'bécause the -

verdict is against the -wéight of evidence are proper only when the record shows that the jﬁry’s '

Qerdict resulted in a nﬁscardgge of justice or where the verdjct, on the record, cries out to be
overturned or shocks our conscience.” Laiinb V. Kdize_r, 58 F.3d 310; 3 l 5 .(7"I Cir. 1995). | Wlth that
standard in mind, we consider Cingdlar’_s challenges to the sufﬁciency'of the eﬁdeﬁce .fOr thé- jury’s
vérdil:ts on (1) Kémbner Mobile’s fraud claim, (2) Kém.pner‘ Mobile’s tortious interfe:enée;claim,
(3) Kempner Mobile’s contract claim for payment of commissions, _aﬁd 4 -Cingulér’é cont'rac.:t'cla.im
for equipment receivables.” | |

1.

In its fraud claim, Kempner Mobile asserted that in Mﬁy 2001, Cingtiiar repfgsented that

Kempner Mobile (an outside agent of Cingular) would receive the same ¢quipmcnt and service

 pricing as was available to Cingular’s internal distribution channels. ‘Kempner Mobile asserts that -

* "In its reply memorandum, Cingular argues that the Court may assess witness credibility in considering the
sufficiency of the evidence (Cingular Reply Mem. at 1-2). There is a line of Seventh Circuit authority, which predates
Latino, that supports this view. See Spanish Action Committee of Chicago v. City of Chicago, 766 F.2d 315, 321 @™
Cir. 1985) (“the judge may consider the credibility of the witnesses, the weight of the evidence, and anything else which

' justice requires”); Isaksen v. Vermont Castings, Inc., 825 F.2d 1158, 1163 (7" Cir. 1987) (“the district judge might

conclude that the verdict was not reliable enough to justify terminating litigation without the additional confidence that
a second verdict, rendered by a different jury, might impart if it agreed with the first verdict,” noting that such a
discretionary determination “involves the consideration of the witnesses’ credibility”). We belicve that Latino stiikes
a proper balance between a trial judge’s authority to grant a new trial based on sufficiency of the evidence and the
province of the jury to find the facts in a case. Moreover, Cingular has never identified any evidence that it contends

the Court should find lacking in credibility. Perhaps for these reasons, during oral argument Cingular retreated from the -
assertion in its brief, and made plain that it does not ask the Court to assess witness credibility in deciding the Rule 59(a)

motion.
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that offer remained availablé aftér 1997 (Tr. 536-37). Plaintiffalso presented a stipulation to the jury
ﬁlat'if Kempner Mobile had terminated the agreem_enfwith Cingular in May 2001, then Kempner )
Mobile “would have been free to pursue the Nextel opportunity without restriction” (Tr', 842).
.Thcre- also was evidence that in May 2002 Kempner Mobile entered into an agreement wnh NExfel,' :
with the terms being less favorable than those that Mr. Kempﬁer described as available from Nextel .
in May 2001. | |
o Cingular argues thﬁt the evidence was insufficient to sho§v ju_stiﬁable rélianc_e becﬁuée, pric_)r '
to May 2_00‘1, Kempner Mobile suspected that it was not getting ;‘equal pricing” ﬁbﬁ Cmgular |
- (Cingular Reply Mem. 6-7). While 2 party may ﬁot claim justiﬁablé keliancé when he “closé[s] his

eyes }o obvious facté,” a person do:s not _haQé to assume that someone making represgﬁtétiéns “is

a liar,’; orto “digbeneath apparcntiy adequate assurances.” bougherty V. Zimbier; 922F. S_upb.- 1 10, -
115 (N .D. IIL -1996). Here, the jury was presented with the evidence abmit the évblution of the |

r’elatiohship between ‘Kempher Mobile and Cingular, and was in a position to assess wheth‘erl |
Kempner Mobile, in light of the knowledge it possessed as of _May 2001, reasbnably (ﬁ_puld accept
the statements it says that Cingular made assuring Ke_mphcr Mbbile ,thaf it coﬁld réceifre the same
" equipment and service pricing as Cingular’s internal distribution qhannéls. ‘We cénﬁot say that the - -
. jury’s finding, implicit in its verdict, that Kempner M'dbi,le‘ reasonably. .reiie_c_i_' oﬁ' Cingt_ilar’s

statements in May 2001 was without sufficient evidentiary support.

SThe stipulation also contained the proviso that Kempner Mobile could have done so if it had been entitled to -
terminate the Cingular agreement (Tr. 842). However, Cingular did not offer any argument that Kempner Mobile would .
" have been unable to terminate the agreement and avail himself of the Nextel opportunity in May 2001 had he wished to.
do so. ' ' :
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As to mgury, Cingular’s central argument is that Kempner Moblle offered insufficient -

ev1dence to show that the Nextel master dealer opportumty was not avallable by the time that -

Kempner Mobile discovered the alleged false statement (see, e.g., Cmgular Reply Mem. at 7-8).

Cmgular concedes that Mr. Kempner testlﬁed that was so (Tr. 208), but claims that his testlmony

alone is not enough w1thout corroboratmg ewdence (Cmgular Reply Mem -at 8) ‘We dlsagree As

thej Jury was mstructed W1thout objection from Cmgular “{t]he law.does not requn'e any party tocall "

as witnesses all persons who may . . . have some knowledge of the matters in issue at this tnal nor

does the law require any party to produCe as exhibits all papers and things mentloned in e\_ndence-.
in the case . . . the Weight of the evidence is not necessarily determmed by the number of witnesses

- testifying to the existence or non-’existence of any fact.....” the testimony ofa single witness which

_produces in your mmd belief [m] the likelihood of truth is suﬁ'lclent for the proof of any fact and

_would justify a verdlct in accordance with such testlmony, .. (Tr 851 52). Cmgular cannot . |

complain that the jury followed this ins_tructibn, asitis presumed to have d_one. ' United States v.

Colvin, 353 F.3d 569, 577 (7" Cir. 2003); Briggs v. Marshall, 93 F.3d‘:355, 360 (7'?‘ Cir. 1996).
Moreover, in fact, there was some corroboratlon for Mr. Kempner 5 teshmony The

stlpulatlon read to the jury at the end of the plamtlff’s case in chlcf indicated that the Nextel master

' dealer opportumty had been offered to Kempner Mobile by Mr Mistak, who was a dealer manager- - i
 for Nextel between 1997 and 2001 (Tr. 536- 37) The fact that Mr. Mistak no longer was employed _
at Nextel after 2001 is consistent with Mr. Kempner’s testimony that the Nextel opportumty wasnot

available to him in March 2002, when he found doeu‘mentary evidence that he believed proved the |
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falsity of Cingular’s May 2001 statements.'® And, there is evidence that the Nextel ¢ontract that
Kempner Mobile signed in May 2002 was less desirable than the one that was describ‘ed'a_s ayailable

to him' through Mr. Mlstak in May 2001. That ev1dence provides some corroboration for Mr.

Kempner s testlmony that the Nextel master dealer. arrangement was not avallable to h1m as of t.he '

sprmg 2002, as it would be reasonable for a jury to infer that Kempner Moblle would have slgned - |

a more desirable Nextel agency contract had one been available.
Cingular criticizes Kempner Mobile for not offering more conoboraﬁng»evidence inthe form
of documents or testimony from Nextel conceming the master dealer agreement available in May

2001 To be sure, Kempner Mobile pursued a risky course in oﬁ'enng the hmlted ev1dence that it

o
choose to present on that subject. But Cingular also chose a nsky colirse by fallmg to contradlct ‘

Kempner Mobile’s evidence by itself offermg testimony or documents from Nextel (1f in fact the

testimony or docmnents would have supported Cingular’s position). Cmgular was not reqmred to
present this evidence, as it was Kempner Mobile that had the burden of pr’oof.’ However,- haVing ‘

elected not to offer testlmony or exhibits contradnctmg Kempner Mobile’s ev1dence on thls pomt

- Cingular cannot complain about the j jury’s decision to. credlt Kempner Moblle s evidence.

Finally, Kempner Mobile argues that there was insufficient ev1dence of inj ury, reasomng that °

the Nextel opportunity that Kempner Moblle elected not to pursue in May 2001 must not have been

a lucratwe one since, when Kempner Moblle started selling for Nextel in May 2002 he d1d not fare

19Cingular contends- that Kempner Mobile should have known of any false statement by Degember- 2001
(Cingular Mem. 4-5), thereby suggesting that the opportunity to become a master dealer for Nextel was still available
at the time that Kempner should have known of the false statement. ‘But, the timing of when Kempner Mbbile knew —
rather than suspected — that there had been a false statement was a fact question for the jury. Inlight of the testimony
that Mr. Kempner was not convinced that there had been false statements until he found documentary ev1d¢1ce inMarch

2002, we are unpersuaded that there was insufficient evidence to support a jury conclusion that Kempher Mobxle s.

knowledge of the false statements did not occur until that later date
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better than he had as an agent for Cingular (Cinguiar' Mem. at 17). Cingular’s arguﬂ1ent_as'sumes that

the opportunities available from Nextel were the same in May 2002 as they were in May 2001; but,

as we have found above, there was sufficient 'evidence for the ju'ry'to conclude otherwise. In
addltnon this: argument confuses whether Kempner Mobile suffered i injury in the form of a lost

opportumty w1th Nextel and what damages Kempner Moblle can establish from that lost

opportmuty The latter question will be addressed at the damages phase of this proceedmg, and is "

not a basis to find that there was insufficient evidence to support the jury verdlct as to. hablhty

2.

We now turn to the tortious interference claim. Kempnér Mobile érgued that it had an

expectation of a t:oﬁtinuing economically advantageous relationship (in the form of a residual

commission stream) with those subscribers who had been brought to Cingular by.Kerripnér Mobile.

Kempner Mobile argued that Cingular intentiOnallj and _Withput justiﬁhatibn interfered with that .

- expectancy by contacting those subscribers for the purpose of “switching” them from Kempner
Mobile to Cingular’s internal channels of distribution, Kempner Mobile argued that it sustained

injury as a result of that activity, in the form of lost residual commissions.

Although Cingular makes a number of arguments to attack the sufficiency of the évidence,

‘we are persuaded here that a new trial is warranted because of the paucity of evidence on the-‘ .

, questlon of'i mjury Contrary to Cmgular s arguments, Kempner Moblle oﬁ'ered sufﬁclent ev1dence .
to allow a Jury reasonably to conclude that Cmgular undertook afﬁrmatlve efforts to sw1tch _

customers from Kempner Mobile to Cingular’s 1nte'rnal dlst:nbutlon ch_annels, and did not merely '

1'Having denied Cingular’s motion for a new trial on the fraud claim, it is plain that even had Cmgular not '

waived its Rule 50(b) motion on that claim, the motlon would have failed on the merits.
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react to those customers who sought out Cingular rather than going to Kempner'Mobile-:'z How'ev,er','
Kempner Mobile failed to offer substantial evidence that Cingular’s contacts with its subscribers
resulted in the subscribers being-removed from Kempner Mobile’s residual commission stream.

Kemp_net Mobile called as witnesses a number -of subscribers whom Cmgular had contactéd,'

allegedly for the purpose of switching them from Kempner Mdbif:’s residual list to Cingular’s .
internal channels. However, with one exception, those subscribers in facf were not femoved_ from' -
| Kempner Mobile’s residual list; and,' in the one exception, Cingular offered to keep that subscriber

on Kempner Mobile’s residual list if she returned a phone that Cingular had provided to hér as part |

of the arrangement, but she declined to do so.

) Kempner Mobile argues that the jurvaas entitled to infer that these particular subscribers

were not switched only because Cingular got “caught in the act,” and that the jﬁry'was bntiﬂed to

infer that other subscribers were removed from Kempner Mobile’s ;eSiduaI list in s’itt;'htibné that

Kempner Mobile did not catch (Kempner Mobile Mem. at 10). That might be true if improper

contact by Cingular was the only reason that a subscriber would be r‘émoved from Kempi;er Mobile’s

subscriber lists. But that is not the case: Kempner Mobile concedes that subscribers may be

" removed from a residual list for good and-valid reasons. We find there is insuﬂiéierit evidence on -

this record to have allowed a jury to determine that particular subscribers who Wer_"drethoved,ﬁ'om

2For this reason, we find unpersuasive Cingular’s argument that the evidence was insufficient to show that any _

contact by Cingular with the subscribers was “without justification.” At the same time, we are unpersuaded by Kempner
Mobile’s argument that Cingular waived this point by failing to seek a specific jury instruction on this point (Kempner

Mobile Mem. at 9). The jury instruction on the tortious interference claims specifically stated that Kempner Mobile had

the burden of proving that Cingular’s interference with Kempner Mobile’s relationship with its subscribers was “without
justification” (Tr. 863). _ ' .
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Kempner Mobile’s residual list erre removed for improper, as opposed to Vproper, reasons. - . .
AécOrdingly, ;ve grant Cingular’s motion for a néw trial on the tzdrtibus‘int.erferenée clalm" :
3. |

Kempper Mobile-asserted a claim that Cingular had breached its agreement with Kempner
~ Mobile by failing to pay all commissions and x;esiduals that were due tS'Kempner Mobile. There waé
substantial testimony concéming the vagaries of Cingular’s commission accbuntii;g sﬁte'm_, and
difﬁculties that Kempner Mobile — as well as other agents — had in receiving the payments iha;t ;héy 3
claimed were due. Kempner Mobile offered evidence vthat there were speéiﬁc'contracts@ fo.rvvwhich-.
commissions were not paid (PX 133, 139, 142, ,l144, 146, 149 and 150). Cin@ar offered"_r;o _
evidchce to show that _cominissio'ns on these particular cOn&acts had been paid in full. We‘ find that |
the evidence was s'ufficiént to support a jury verdic_t' for breach of contract as to ;:omthis;sions due
on these particular contracts. | | .

However, we wish to emphasize the limited Scope of this liability verdict. The jury verdict
establishes liability only as to the foregoing specific contracts that were o.ffercdv into evidenéé.
Kempn'er- Mobile did not offer evidence as to other specific contracts for which payment was ndt
made, and at a damages proce_eding Kempner Mobiie will.not Bc‘ allowed to exﬁahd oni the iiability

finding by seeking to recover damages on other contracts that‘wére not part of that finding." -

13]is making this determination, we note that the evidence on the tortious interference claim is not go sparse that
it would convince the Court to grant Cingular’s judgment as a matter of law, had Cingular not waived the Rile 50(b)
motion, : . '

“During oral argument, Kempner Mobile contended that it should be able to prove Qomnﬁséions for other
contracts on a theory of accounting. Kempner Mobile requested an accounting on the commission contract claim in its
amended complaint (see Am. Compl. § 54). However, to establish a claim for accounting, a plaintiff must prove the

absence of an adequate remedy at law. 3 Com Corp. v. Electronic Recovery Specialists, Inc., 104 F. Supp 2d 932,941 -

(N.D. 111. 2000); Midwest Moped Assocs., Inc. v. Allmed Financial Corp.,No. 98 C 6973, 1999 WL 674747,at*1 (ND.
IIl. Aug. 23, 1999). Any claim of inadequacy here “would fly in the face of the breach of contract claim.” dilmed, 1999.
WL 674747, at *2. As in Allmed, this case presented “a run—pf-the mill breach of contract claim with complicated
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4.

* Finally, Cingular seeks a new trial on its counterclaim alleging that Kethpner‘ Mebile failecl
to pay amounts due for equlpment that Kempner Mobile purchased from Cmgular At tnal Cmgular
offered evidence that the eqmpment was shipped to Kempner Mobile, that Kempner Moblle kept and '
used the equipment, but that Kempner Mobile did not pay for itin ﬁxll Kempner Mobile offered no
: ev1dence to contradict these points, but did offer an afﬁrmatlve defense that Cmgular had waxved o
its claim. |

The jury was h1stmctecl that in order to establish this counterclaim, Cingular wculd h__ave to
prove, among other things, that it “substantially petfotmed all cbligations i'equirecl of it _undcrthe

agreement” (Tr. 865) (emphasis added). During closihg argument, Kempner Mobile seizéd on this

pomt Kempner Mobile argued that Cmgular had to prove that it “substantlally performed the '

ontract ? and argued that Cingular should not be able to. collect on the equlpment recelvable
counterclaun because Cmgular had breached the contract by falhng to properlypayKempner Mobﬂe |
commlssmns and res1duals (Tr 897-98).
Cingular argues that the jury verdict in favor of Kempner Mobile on tlus counterclalm shohld
be reversed because the jury was conﬁlsed by the instruction that conflated two separate agreements. ’
- (a) Kempner Mobile’s agency agteement_ with Cingular, tvh'ich goverhed‘the ch.lig_ation to pay

commissions and residuals, and (b) a separate agreement between Kempner Mobile and Cingular.

damages calculations.” Id. Further undermining any claim that Kempner Mobile is entitled to an accountmg isthatprior -
_ to trial, Kempner Mobile submitted a chart that purported to identify fully its contract damages. See Def.’s Emergency
Motion; 11/17/03,atEx. A. We therefore dismiss any request for an accountmg by Kempner Mobxle on thé commission.
contract claim. . v
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for the sale of eqmpment whlch Kempner. Mobite was allowed — but -not,required -to buy- from

_ Cingular (Cingular Reply Mem 14). We are persuaded by this argument . |
Cingular originally tendered an instruction on the counterclarm that specifically referred to

the separate contract for the equipment purchases. In reviewing the draﬁ instruction's tendered by

- the partres the Court recast the instruction to refer to one agreement During the colloquy

concermng the redraﬂed instruction, Cingular’ s counsel pomted out that there were separate '
agreements, “one for the equipment that was shipped and one for ]ust the agency agreement, because :
the agency agreement doesn t itself provrde the terms for the eqmpment purchase” (Tr.. 699) ;
Cingular posed no ob_; ectron to the recast instruction, once Kempner Mobile’s counsel agreed that -

- he would not argue that the agency agreement did not requn'e Kempner Mobrle to pay for the

equipment (Tr 699-700)

Kempner Mobile’s argument during closmg drd not v101ate that representatron HoWe\ier, :

on reﬂection, we believe that the shortened instruction -created an unforeseen_ area of confusion for
the jury The shortened instruction allowed the jury to find against Cingular on the equipment
receivable counterclalm in the event that it found that Cmgular had failed to sub‘stantially perform

“all of i its obligations under the separate agency agreement That was nota subject that the parties

ever briefed, and that was not an outcome that the Court mtended And Kempner Mobrle would - |

~have drfﬁculty in drsputmg that this outcome well might have occurred the juryis presumed to have

followed the instruction, and Kempner Moblle useditasa basis for argumg that the j Jury should not :

return a verdict for Kempner Mobile on the equipment receivable counterclaim. - As aresult, the

Court will give Cingular a new trial on its equipment receivable counterclaim.
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- CONCLUSION
| For the foregoing reasons, the Court DENIES Cingular’é Rule 50(b) motion fcr judgment |
as-amatter of law on Kempner Mobile’s fraud and tortious interference-claims; GRANTS Cirrgular’s
Rule 59(a) motion for anew trial on Kempner Mobile’s tortious mterference clalm and on Cmgular s
equipment receivable counterclalm, and in all other respects DENIES Cmgular s Rule 59(a) motion -
for a new trial Asa result of these rulmgs, there will be a new trial on liability w1th respect to
Kempner Mobile’s tortious mterference claim and Cingular’s equlpment recexvable counterclalm.
There also will be the need for a trial to determine damages with respect to Kempner Moblle s fraud
and contract claims (and, potentially, Kempner Mobile’s tortious interference claim and Cmgular ]

equrpment receivable counterclaim). The case is set for a status conference on March 30, 2004, at-

9:00 a.m. At that time, the parties are to present to the Court therr proposal(s) for the procedures and .

schedulcs to use in.re‘solvmg the remaining liability and damages claims.

ENTER:

)®¥e /{Q&L

SIDNEY 1. SCHENKIER _
~ United States Magistrate Judge

Dated: March 3, 2004
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