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W 1CE GF YVoE DECRETARY

Re  Comolidated Apphicaiion of General Motors Corporation,
Hughes Elecironics Corporation, and Phe News Corporation Linnred
for Authority io Transfer Control (MB Docket No 03-124)
Ex Parte

Dear Ms Dorich

This 15 w tnform you that. on December 2, 2003, Chase Carey, Michael Regan, and
Muawicen O Connell on behall of The News Corporation Limited (""News Corp 7} und Eddy
Hartenstemn. Mertill Spergel. Gary Epstein and Larny Seerest on behalf of Hughes Electronics
Cotporation ("Hughes™), and General Motors Corporation (collectively, the “Apphcunts”), met
with Charrman Powell™s Chiel of Stalf Buyan Tramont and Legal Advisor Jon Cody, and Medra
Bureau Chiel Kenneth Feree, 10 discuss News Corp *s proposed investment 1in Hughes

AL this meetig. the Applicants discussed how the proposed transaction will bring News
Cotp 's energy and expertise 1o Hughes and thereby create real competition to incumbent cable
compunies and 1esult in better. more innovative seivices for consumers  The Applicants also
discussed potential conditions that ure currently under consideration by the Commussion in
connection with the proposcd hansaction  In particutar. as sct forth m the attached materials
used mn the meeting, the News Corp iepresentatives demonstraled that any condition involving
(he use of wrbitration 1o resolve impasses over programmng agreements should require the
simultancous exchange of fmal otlers by the parttes  The Applicants also discussed the need for
prompi Commission action to bring this proceeding to a close
No of Gopias reco, Q+ L )
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Sinceicly,

tham M Wiltshire
Michuel D Nilsson
HARRIS. WILTSHIRL & GRANNIS LLP
1200 Exghteenth Street, N W
Washinglon, DC 20036
202-730-1300

Couinsel for The News Corporarion Lomited

Endlosure

cC Bryan Tramont
Jon Cody
Kenncth Ferrec



REAL-WORLD “*BASEBALL” ARBITRATION USES THE SIMULTANEOUS EXCHANGE OF
OFFERS; SEQUENTIAL OFFERS WOULD IMPROPERLY DISTORT THE PROCESS

~ In “baseball” arbutration, each party tenders a last, best offer, and the arbitrator
must choose betwceen those offers

o This form of arbitration 1s designed to force parties toward more
reasonable positions — an objective that 1s subverted 1f one party must go
(irst and the other may opportunistically tailor 1ts offer in response.

» The Major League Baseball ("MLB") salary arbitration rules and the gurdance
provided by the Amenican Arbitration Association (“AAA”} and Judicial
Arbiration and Mediation Services, Inc. (“JAMS™) on final offer arbitration
uniformly call for a stmultaneous exchange of offers.

c The MLB Basic Agreement provides that “[t]he Player and the Club shall
exchange with each other in advance of the hearing single salary figures
for the comung season (which need not be figures offered during the prior
negotiations).”

o AAA’'s Drafting Dispute Resolution Clauses — A Practical Guide provides
that “[e]ach party shail submut to the arbirator and exchange with each
other in advance of the hearing therr last, best offers =

* [f the Commussion anticipates using AAA arbitration procedures (o
resolve programrmuing pricing 1ssues, 1t shouid be consistent and use
all of the procedures anticipated by AAA.

o The streamlined rules used by JAMS for baseball arbitration state “the
Purties shall exchange and provide to the Case Manager written proposals
[or the amount of money damages they would offer or demand, as
apphcai:ale-.”3

o There is no provision for sequential offers and counter-offers in any of
these authoritative sources on “baseball’” arbitration.

» The scholarly literature on this type of arbitration presumes a simultaneous
exchange of offers.”

[ 9]

MIB  2003-2006 Basic Agreement, Arucle VI, Secuon F(6) (emphasis added) (available at

us 1l yimg com/us yimg com/1/spo/mlbpa/mlbpa_cba pdf)

Section V 13 (emphasis added) (available at

www adr org/index2 1 15p?JSPssid=15727&JSPsrc=upload\LIVESITE\Rules_Procedures\ADR_Gi
widesiclausebook himl#haseball)

Rule 28 (emphasis added) (avaslable at www jamsad: com/streambined_at bitration_rules-

2002 asp#Rule28)

See, ¢ g, A Farmer and P Pecormo, “Bargamning With Informative Offers' An Analysis of Final-
Offer Arbitranion,” Journal of Legal Studies, Vol 27 at p 419 (June 1998)(:f arbitation 15
invoked. “{bjoth mids are made stmulianesusly and become common knowledge” (emphasis
added)), R Gibbons, “Learning in Equilibrium Models of Arbitration,” The American Economic
Review, Vol 78 No 5atp 898 (Dec 1988)(“The tnming of final-offer arbitration 15 as follows
First, the parties simultaneously submit thewr offers to the arbitrator ™ (emphasis added))



» 1f the Commussion were to adopt a system based on sequential offers, it would
change the parties’ mmcentives and distort the negotiation and arbitration

Processes

o First. sequential offers would give cable operators greater incentive to
initiate arbitration in every case rather than reach a negotiated agreement.
* At ammmum, the cable operator gets a free look at News Corp ’s
last best offer without fear of losing programmung.

o Second, sequential offers would skew the results towards cable operators.

*  Where neither party knows what the other 15 going to offer, both
have the incentive to make the most reasonable offer possible -
that 1s the underlying rationale for baseball arbitration.

»  Where the cable operator knows what News Corp. has offered, 1t
will be able to act opportunistically by using News Corp.’s offer —
rather than an independent assessment of fan market value — to
determine 1ts own counter-offer.

o Result: more frequent regulatory intervention mto cormmercial
negotiations and increased transaction costs that ultimately will be passed

on Lo COnsumers

~ There 1s no reason to place News Corp. at such a sharp disadvantage to mcumbent

cable operators

o Once arbitration is initiated, any arguable leverage that News Corp. has
gained over the cable operator by acquiring an interest in DIRECTV is
nullified, as the relative commercial position of the parties is irrelevant
to the arbitrator’s determination of a fair market value for the

pregramm .illg.
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(3) Tunetable and Deciston Submussion may be made at any
time between January 5 and January 15 In the event the offer of the
Club 15 reduced on or subseguent to January 153, the Player’s night to
submur to arbitranion shall be reinstated for a peniod of 7 days Arbr-
tratton hearings shall be held as soon as possible after submissicn
and, to the eatent practicable, shall be scheduled to be held from
February 1 t February 20 The arbitration panel may render the
decision on the day of the hearing, and shall make every effort to do
<o not Jater than 24 hours following the close of the hearing The
arbiiration panel shall be limited to awarding only one or the other
of the two figures submitted There shall be no opinion There shall
be no relcase of the arbitration award by the arbitration panel except
te the Cluh. the Player, the Associauon and the LRD The panel
chair shall imitially inform the Association and the LRD of the award
only and not how the panel members voted The panel chair shall
disclose to the Association and the LRD the individual votes of the
pane] members on each March 15 following the February hearings
The panel charr shall insert the figure awarded in paragraph 2 of the
duphcate Uniform Player’s Contracts delivered at the hearing and
shall forward both copies to the Office of the Commussioner

(8) Form of Subrussion The Plaver and the Club shali

exchange with cach other in advance of the hearing single salary fig-
ures for the coming season {which need not be fipures offered dur-
ing the prior negotiatiens) and then shall submit such figures 10 the
arbitration pane] Atthe hearing, the Player and Club shall deliver to
the arbiiration panel a Uniform Player’s Contract executed 1n duphi-
cate, complete except for the salary figure to be mserted tn para-
graph 2 Upon submission of the salary 1ssue to arbitration by either
Player or Club, the Player shall be regarded as a signed Player
(unless the Player withdraws from arbitration as provided mn para-
araph (4} above)

{7) Selecuion of Arburators  The Associaton and the LRD shall
annually select the arbitrators. In the event they are unable 1o agree
by January | 1n any year, they joinily shall request that the Amer:-
can Arbitration Association furnish them lists of prominent, profes-
sional arbitrators Upon recept of such lists, the arbitrators shall be
selected by alternately striking names from the lists All cases shall

16
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Drafting Dispute Resolution Clauses - A Practical Guide

In 1997, Willam K Slate I!, president of the Amerncan Arbriration Association, formed the "Drafting
Resolution Clauses” Committee under the guidance of the AAA's general counsel Michael F Hoell
review the extsting boeklsl and to determine whether improvements could be made The commitie
consisting of James H Carter of Sullivan & Cromwell, char, and members Winslow Christian, Da
Freyer of Skadden, Arps, Slate, Meagher & Flom, Richard K Jeydel, senior vice president, gener:
and secretary of Kanematsu USA Inc , Charles B Malineaux of Wickwire Gavin and John H Wilk
Donovan Leisure, Newton & Irving, contributed greatly to revising this booklet

The booklet 1s intended to assist parties In drafting alternative dispute resolution (ADR) clauses W
in mind, and in addition to the suggested clauses, the committee compiled a checklist ot consider:
the drafter, as well as exampies of supplemental language which go beyond the basic clauses Us
benefit from the commentary throughout the text which helps 1o identify points of interest Parties »
questions regarding dratting an AAA clause should contact therr local AAA office

Table of Contents

INTRODUCTION

|. A CHECKLIST FOR THE DRAFTER

II MAJOR FEATURES OF ARBITRATION

e A Wntten Agreement to Besolve Disputes by the Use of Impartal Arbitration
e informa Procedures

e Impartial and Knowledgeable Neutrals to Serve As Arbitrators

® Fing and Binding Awards that Are Enforceable in a Court

i CLAUSES APPROVED BY THE AAA FOR GENERAL COMMERCIAL USE

Arbitration

Neqotiation

Mediation

The Large, Complex Case Program

IV CLAUSES FOR USE IN SPECIFIC CONTEXTS

Clauses for Use m International Disputes
Clauses for Use in Construction Disputes
Clauses for Use in Employment Disputes
Clauses for Use in Patent Disputes
Clauses for Use in Textile Disputas
Clauses for Use in Financial Disputes
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V OTHFR PROVISIONS THAT MIGHT RF CONSIDFRED

hitp /M www adr ore/index2.1 1sp?ISPssid=13727&ISPsre=upload\LIVESIT . \clausebook.htm 12/1/2003
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13. "Baseball" Arbitration

"Baseball" arbitration 1s a methodology used in many ditferent contexts in addition to baseball players' salary disputes, and 15 particularly eff
when parties have a jong term relationship The procedure involves each party submithing & number 1o the arbitrator(s) and serving the nun
or her adversary on the understanding that, following & hearing, the arbitrator(s) wil pick one of the submitted numbers, nothing else A key
th's approach is thal there 1s incentive for a party 'o submit a highly reasonable number, since this increases the lkelhood that the arbitratc
select that number In some instances, the process of submitting the numbers moves the parties so close together that the dispute 1s settle
a nearng Sample language providing for "baseball” arbitration is sel torth below

BASEBALL 1 Each party shali submit to the arbitrator and exchange with each other in advance of
the hearing therr 1ast, best ofters The arbitrator shall be imited to awarding only one
or the other of the two hgures submitted

http Z/ww w adr org/index2 1 1sp?JSPssid=15727&JSPsre=upload\LIVESIT .. \clausebook htm 12/1/2003
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for any act or omission 1n connection with any
Arbitration conducted under these Rules,
including but not imited to a recusal by the
Arbitrator

Rule 26. Fees

{a) Each Party shall pay its pro-rata share of
JAMS fees and expenses as set forth 1n the
JAMS fee schedule In effect at the time of the
commencement of the Arbrtration, unless the
Parties agree on a different allocation of fees
and expenses JAMS agreement ta render
sarvices is jointly with the Party and the
atterney or other representative of the Party in
the Arbitration

‘h) JAMS requires that the Parties deposit the
fees and expenses for the Arbitration prior to
the Hearing and may preclude a Party that has
failed to deposit its pro-rata or agreed-upon
share of the fees and expenses from offering
evidence of any affirmative claim at the Hear-
ing JAMS may warve the deposit requirement
upon a showing of good cause

{c) The Parties are jointly and severally hable
for the payment of the fees and expenses of
JAMS Inthe event that one Party has pard
more than its share of the fees, the Arbitrator
may award against any other Party any costs
or fees that such Party owes with respect to
the Arbitration.

{d} JAMS may defer 1ssuance of an Arbrtration
Award rendered by the Arbitrator If any and/or
all outstanding invoices are not paid If JAMS
declhnes toissue an Arbitration Award in
accordance with this Rule, it shall not be
Issued to any Party

{e) Entities whose interests are not adverse
with respect to the 1ssues in dispute shall be
treated as a single Party for purposes of
JAMS" assessment of fees. JAMS shall deter-
mine whether the interests between entities
are adverse for purpose of fees, considering
such factors as whether the entities are repre-
sented by the same attorney and whether the
entities are presenting joint or separate posi-
tions at the Arbitration.

Rule 27. Bracketed (or High-Low)

Arbitration Option
{a) At any time before the 1ssuance of the
Arbitration Award, the Parties may agree, In
writing, on minimum and maximum amounts
of damages that may be awarded on each
claim or on all claims I1n the aggregate. The
Parties shall promptly notify the Case Man-
ager, and provide to the Case Manager a copy
of thetr written agreement setting forth the
agreed-upon maximum and minimum
amounts

{b} The Case Manager shall not inform the
Arkitrator of the agreement to proceed with
this option or of the agreed-upon mmimum
and maximum levels without the consent of
the Parties

{c} The Arbitrator shall render the Award in
accordance with Rule 19.

{d} In the event that the Award of the Arbitra-
tor is In between the agreed-upon minimum
and maximum amounts, the Award shall
become final as 1s. In the event that the Award
1s below the agreed-upon minimum ameount,
the final Award i1ssued shall be carrected to
reflect the agreed-upon minimum amount. In
the event that the Award is above the agreed-
upon maximum amount, the final Award
1ssued shall be corrected to reflect the agreed-
upon maximum amount

Rule 28. Final Offer (or Baseball)
Arbitration Option
{a) Upon agreement of the Parties to use the
option set forth in this Rule, at least seven (7)
calendar days before the Arbitration Hearing,
the Parties shall exchange and provide to the
Case Manager written proposals for the
amount of money damages they would offer
or demand, as applicable, and that they be-
lieve to be appropriate based on the standard
set forth in Rule 19 (b). The Case Manager
shall promptly provide a copy of the Parties’
proposals to the Arbitrator, unless the Parties
agree that they should not be provided to the
Arbitrator, At any time prior to the close of the
Arbitration Hearing, the Parties may exchange
revised written proposals or demands, which




shall supersede all prior proposals The re-
vised written proposals shall be provided to
the Case Manager who shall promptly provide
them to the Arbitrator, unless the Parties agree
otherwise

{b} If the Arbitrator has been informed of the
written proposatls, in rendering the Award the
Arbitrator shall choose between the Parties’
last proposals, selecting the proposal that the
Arbitrator finds mecst reasonable and appropri-
ate in ight of the standard set forth in Rule
19(b). This provision modifies Rule 18(f) in that
no written statement of reasons shall accom-
pany the Award

{c} If the Arbitrator has not been informed of
the written proposals, the Arhitrator shall
render the Award as If pursuant to Rule 19,
except that the Award shail thereafter be
corrected to conform to the closest of the last
proposals, and the closest of the last proposals
will become the Award.

{d} Other than as provided herein, the provi-
sions of Rule 19 shall be applicable
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