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164. We decide to eliminate the fmancial qualification requirement currently in the 
Commission’s rules. Our current fmancial qualification requirements have not proven to be 
determinative of whether a licensee implements its system. Our experience has shown that 
financially qualified licensees have chosen not to go forward, while other licensees who could not 
have met the requirement but were awarded a license because we waived the requirement, have 
successfully built and launched systems. We note that we have decided not to apply the current 
financial qualification requirements to mobile satellite service ( M S S )  operators in the 2 GHz 
band, in part because strict enforcement of milestone requirements would ensure timely system 
construction and service deployment,”’ and have often granted waivers of this rule in cases 
where all the pending satellite license applications could be accommodated. We conclude that 
strictly enforcing our milestone schedule provides more certainty that systems will be timely 
built, while allowing smaller or start-up companies an opportunity to succeed or fail in the 
marketplace. Our milestone policy will also allow us to reclaim unused spectrum in a timely 
manner, and to assign that spectrum immediately to those licensees that are proceeding (in the 
NGSO-like context) or quickly to new applicants (in the GSO-like context). 

165. We also decide not to revise the current financial qualification requirement as 
commenters propose. By eliminating the requirement, we facilitate new entry more effectively 
than the relaxed financial qualifications would. In addition, relaxing the financial qualification 
requirement would not make it a better predictor of whether the licensee will construct its satellite 
system in a timely manner. Instead, we adopt a new financial qualification requirement proposed 
by commenters, posting bonds, as set forth below. 

2. Posting of Bonds 

166. Bockground. In the Notice, the Commission invited interested parties to suggest 
alternatives-to its proposal to eliminate the current financial qualification requirement,’s8 and in 
general to recommend other ways to reform the satellite licensing pr~cess.”~ Intelsat argues that 
the existing policy is insufficient to deter the filing of frivolous applications.’” Intelsat proposes 
that the Commission require applicants to execute a bond in the amount of $10 million, to be 
included in their applications. Those bonds would be payable to the U.S. Treasury upon license 
revocation if the licensee has not yet incurred ten percent of their costs at the time the license is 
revoked.’” Intelsat argues that a $10 million bond would be sufficient to discourage speculative 
applications, but would not discourage legitimate applicants because the bond would be payable 
only if the licensee does not make a good faith effort to proceed with construction of its 
satellite?92 Intelsat claims that the Commission has previously adopted a bond requirement in 

”’ SpaceStation Reform NPRM, 17 FCC Rcd at 3881 (para. 103), citing 2 GHz Order, 15 
FCCRcdat 1615041 (par8.48). 

388 Space Station Reform NPRM, 17 FCC Rcd at 3883 (para. 108). 

Space Station Reform NPRM, 17 FCC Rcd at 3897 (para. 147). I89 

’90 htelsat comments at 10-12. 

391 htekat comments at 10-1 1. 

392 htelsat comments at 11-12. 
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another service?93 
discourage new entry and innovative new 
requirement as excessive?9s 

SES Americom argues that a $10 million bond would unreasonably 
PanAmSat also opposes a bond 

167. Discussion. We adopt Intelsat's proposal, as modified below, and replace our 
existing financial qualification requirements with a bond requirement. By requiring satellite 
licensees to make a financial commitment to construct and launch their satellites, we help deter 
speculative satellite applications, and help expedite provision of service to the public. Moreover, 
replacing our current fmancial qualification requirement with a bond requirement will result in 
the financial community determining whether the licensee is likely to'constmct and launch its 
satellite system. Thus, financial qualifications will become a market-driven rather than a 
regulatory determination. We will apply this bond requirement to new satellite licensees only, 
not replacement satellites. Once a licensee has begun to provide service, we are confident that its 
replacement satellite application will be intended to continue service, and would not be filed for 
speculative purposes. The bond will be payable upon missing a milestone without providing an 
adequate justification for extending the milestone. Licensees will be allowed to reduce the 
amount of the bond upon meeting each milestone.. 

168. We are concerned, however, by Intelsat's proposed bond amount of $10 million. 
The bond amount should help deter speculation, without deterring legitimate satellite 
applications. While Intelsat argues that a $10 million bond requirement meets these standards, 
SES Americom and PanAmSat disagree, and we do not have an adequate basis in the record at 
this time for resolving this issue. Accordingly, on an interim basis, we will set the required bond 
amount at $5 million for GSO-like satellite licensees, and $7.5 million for NGSO-like satellite 
system licensees. A higher amount for NGSO-like satellite system licensees is reasonable 
because a greater commitment is required to implement a multiple-satellite system. Below, we 
adopt a Further Notice of Roposed Rulemaking inviting parties to comment on a long-term bond 
requirement. 

169. Furthermore, to the extent that SES Americom is correct that a bond requirement 
may discourage legitimate satellite operators from applying, we do not want this to affect public 
safety services. Accordingly, we will consider requests for complete or partial waivers of the 
bond requirement for satellite operators proposing satellites designed to provide public safety 
services. The Commission's rules provide for waivers of any rule, provided that the petitioner can 
show good cause for its waiver request.)96 We would consider things such as public safety intent 
in deciding whether a waiver is warranted. 

~~ ~ 

393 Intelsat Reply at 4-6, ciring Amendment of the Commission's Rules to Provide Channel 
Exclusivity to Qualified Private Paging Systems at 929-930 MHz, Repor! ond Order, PR Docket No. 93- 
35.8 FCC Rcd 8318, 8325-27 (paras. 22-23) (1993) (hivote Paging Exclusiviry Order). In that Order, the 
Commission adopted a bond requirement for paging companies seeking an extension of their milestones. 

SES AmcricomReply at 16-17. 

39s PanAmSat Reply at 3. 

'% 47 C.F.R. 4 1.3. For more on the meaning of "good cause" for purposes of waivers of 
Commission rules, see WAIT Radio v. FCC, 418 F.2d 1153 (D.C. Cir. 1969) ( WAITRodio); Northeast 
Cellular Telephone Co. v. FCC, 897 F.2d 1166 (D.C. Cir. 1990) (Nor!heas! CeNulor). 

66 



FEDERAL COhlMUNICATIONS COMMISSION FCC 03-102 

As proposed by Intelsat, and as the Commission did in the Private Paging 
Exclusiviry Order, we require licensees to execute performance bonds payable to the U.S. 
Trea~ury.’~’ We require a licensee to obtain this bond within 30 days of grant of their license, as 
a condition of its license. Thus, the bond 
requirement is in effect an additional milestone requirement. We intend this bond requirement to 
provide assurance that the licensee is fully committed at the time its license is granted to construct 
its satellite facilities, not committed merely to spend up to ten percent of the construction costs of 
the satellite. Therefore, we will not adopt Intelsat’s proposal to make the bond payable only if the 
licensee has not incurred ten percent of its costs at the time the license is revoked.’98 Instead, the 
bond will be payable upon failure to meet any milestone, without providing adequate justification 
for extending that milestone. The bond would not be payable if the licensee missed a milestone 
because of circumstances beyond its control that warrant a milestone extension. By making the 
bond payable upon failure to meet any milestone based on circumstances within the licensee’s 
control, we require licensees to commit to consmct and launch its satellite system, and so we 
fiuther strengthen our protections against speculation and warehousing. 

170. 

Otherwise, its license will be null and void. 

171. I f  a licensee transfers or assigns its license, the purchaser of the license will be 
required to assume the bond. The bond will also be payable if the licensee surrenders its license 
voluntarily before a milestone date. Again, the purpose of the bond is to require the licensee to 
commit at the time the license is granted to construct and launch a satellite system. The purpose 
of the commitment is to ensure that the service is provided to the public as soon as possible. 
Allowing a licensee to avoid paying the bond by merely selling or surrendering its license 
substantially reduces the licensee’s commitment to construct and launch the satellite, and so 
increases the likelihood that service to the public would be delayed until the license is 
surrendered and we reassign the license to another party. 

172. In the Private Paging Exclusivity Order, the Commission allowed paging licensees 
to reduce the outstanding principle on their bonds as they progressed on the construction of their 
netw~rks.’~ Intelsat did not include this in its proposal, however!” We adopt a similar 
provision in this Order. Below, we revise our milestone requirements to establish a total of five 
milestones for NGSO-like licensees, and four for GSO-like licensees!” Accordingly, NGSO- 

397 Private Paging Exchivtfy Order, 8 FCC Rcd at 8326 11.45; Intelsat Comments at 10-1 1. 
The surety on the bond must be a surety company deemed acceptable within the meaning of 31 U.S.C. 8 
9304, et seq. This requirement is also consistent with the Private Paging Exclusivify Order, 8 FCC Rcd at 
8326 11.45. 

398 Intelsat Comments at 10-1 1, Further, we reject proposals below for basing milestones on 
payment of certain percentages of the construction cost of a satellite system, because it would encourage 
applicants to project unreasonably low satellite costs. Section VILC.12. The same reasoning weighs 
against Intelsat’s proposal to make the bond payable upon failure to spend ten percent on the construction of 
the satellite. 

3w Private Paging Exclusivity Order, 8 FCC Rcd at 8326-27 (para. 23) 

Intelsat Comments at 10-12. 

The NGSO-like milestones are: (1) contract execution; (2) critical design review; (3) 

m 

40’ 

commencement of construction; (4) launch; and ( 5 )  bring entire system into operation. The GSO-like 
milestones are (1) contract execution; (2) critical design review; (3) commencement of construction, and 
(4) launch. See Section VILC.2. below. 
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like licensees will be allowed to reduce the amount of the bond by 20 percent of the original bond 
amount upon meeting each milestone after they post their bonds, and GSO-like licensees will be 
allowed to reduce the amount of the bond by 25 percent of the original bond amount upon 
meeting each milestone after they post their bonds. 

C. Milestone Requirements 

1. Background 

173. Milestones are intended to ensure that licensees provide service to the public in a 
timely manner, to prevent warehousing of scarce orbit and spectrum resources. Such 
warehousing could hinder the availability of services to the public at the earliest possible date by 
blocking entry by other entities willing and able to proceed immediately with the construction and 
launch of their satellite systems.40z Currently, we require licensees to execute a construction 
contract within one year of the license grant, and to launch and begin operation of all of their 
authorized satellites within five to six years, depending on the type of satellite. We include these 
requirements as conditions in satellite licenses. 

174. In the Notice, we proposed to adopt generic milestone requirements for all satellite 
services. We also invited comment on adding a milestone for completion of Critical Design 
Review (CDR), or in other words, completion of the design phase of implementation and 
commencement of physical constru~tion~~' We noted that we adopted this requirement for 
mobile satellite service (MSS) operators in the 2 GHz band.4" In addition, the Commission 
invited comment on whether we should apply the milestones adopted m the 2 GHz Order to all 
satellite services,"' including a "Commence Construction" milestone for beginning the physical 
construction of the satellite.a 

I 

'02 PanAmSaf Ka-Band License Revocation Review Order, 16 FCC Rcd at 11537-38 (para. 
12). citing Nexsat Order, 7 FCC Rcd at 1991 (para. 8); MCI Order, 2 FCC Rcd at 233 (para. 5); First 
Columbia Milestone Order, 15 FCC Rcd at 15571 (para. 11). 

40' Space Station Reform NPRM, 17 FCC Rcd at 3881 (para. 103). We discuss these 
milestones in more detail in this Order below. 

Space Station Reform NPRM, 17 FCC Rcd at 3881 (para. 103), crfing 2 GHz Order, 15 
FCC Rcd at 16178-79 (para. 108). 

Space Station Reform NPRM, 17 FCC Rcd at 3881 (para. 103). citing 2 GHz Order, 15 405 

FCC Rcd at 16177-78 (para. 106). 

M6 

"' 
See 2 GHz Order, 15 FCC Rcd at 16177-78 (para. 106). 

In the past, we have used the term "construction commencement" for the fust milestone, 
to mean executing a non-contingent construction contract. In tius Order, we adopt the term "contract 
execution" for the fust milestone, and defme "construction commencement" to mean the beginning of the 
physical construction of a satellite. 
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Commence Construction 
Launchm8 
Bring Entire System 

~~~ 

2.5 3 
3.5 
6 

Launch and Operate 

(Milestones are stated in number of years after authorization.) 

Further, we invited comment on whether we should adopt interim or additional milestone 
 requirement^.^^ 

175. We adopt the milestones proposed in the Notice, in addition to the 30-day bond- 
posting requirement adopted above. Milestones remain an important tool to prevent warehousing 
of scarce orbit and spectrum resources. In addition, strict enforcement of milestones will help 
safeguard against speculative satellite applications, because the value of the license decreases as 
the contract execution milestone approaches!" Moreover, licensees must work with the financial 
community to find the financing necessary to enter a contract to construct a satellite system 
within one year of the grant of the license. Therefore, licensees must develop a viable business 
plan to obtain that financing, and so milestones introduce a market-based mechanism into OUT 

licensing process. Our reasons for adopting the milestones proposed in the Notice are explained 
in more detail below. 

1 5  

2. General Comments on Milestone Proposals 

176. Background. Teledesic proposes that, rather than relying solely on "generic" 
milestones, the Commission should develop milestones for each service and Iicen~ee.~" SES 
Americom opposes Teledesic's proposal, claiming it could create uncertainty and the potential for 
litigation!'* Teledesic also opposes the Commission imposing stricter milestone requirements on 
NGSO than on GSO ~atellites!~' 

177. Discussion. We adopt our proposal to establish generic milestones in our rules. As 
an initial matter, although we have adopted milestone schedules on a case-by-case basis in the 
past, we have generally adopted contract execution and launch milestones consistent with those 

uw Non-geostationary satellite systems must launch their fmt two satellites within 3.5 years 
of authorization. Geostationary satellite systems must launch their fnst satellite within 5 years of 
authorization. 2 GHz Order, 15 FCC Rcd at 16177-78 (para. 106). 

Space Station Reform NPRM, 17 FCC Rcd at 3882 (para. la) 

Space Station Reform NPRM, 17 FCC Rcd at 3886 (para. 116) 

Teledesic Comments at 43-44 

SES AmericomRcply at 13. 

Teledesic Comments at 43 

410 

411 

112 

413 
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previously used, which track those we proposed in the N0tice.4'~ Moreover, the milestone 
schedule we include in each license has generally not varied from license to license. Thus, 
codifymg generic milestones is not a great departure from our current practice. Alternatively, 
Teledesic's proposal t o  adopt different milestones for each service would b e  a departure from 
current practice, and Teledesic does not provide an adequate justification for such a departure. 

178. We disagree with Teledesic that longer milestone deadlines for NGSO licenses are 
warranted. As an initial matter, both NGSO licensees and GSO licensees are required to meet the 
same milestone schedule, except for commencement of physical construction and launch. 
Therefore, the NGSO milestone schedule is not substantially stricter than the GSO schedule. 
Further, the NGSO milestones that we proposed in the Notice are consistent with those the 
Commission adopted for NGSO licenses in the 2 GHz R0ceeding,4'~ which are similar to the 
schedules established for previously licensed NGSO satellite Moreover, the 
Commission observed that GSO satellite licensees need a longer period in which to launch their 
first satellite because individual GSO satellites may take more time to construct than an NGSO 
satellite within a larger constellation of technically identical satellites!'' Thus, we see no reason 
to extend the milestones for other NGSO licenses in this proceeding. 

3. Contract Execution Milestone 

179. Background. C T h  recommends setting the contract execution milestone at nine 
months after the license is issued, rather than one year!" SES Americom replies that nine 
months does not take into account the need to mesh satellite design with business 

180. Discussion. We will not adopt CTIA's proposal to set the contract execution 
milestone at nine months. The Commission has historically set this milestone at one year after 
the license is granted. Our experience has shown that this time period represents a reasonable 
balance between ensuring that licensees are moving forward with their business plans and 
allowing licensees adequate time to negotiate satellite construction contracts with manufacturers. 
CTIA has not provided sufficient reason at this time to question the reasonableness of this 
balance. We may revisit this issue in the future, howwer, if our experience shows that a more 
stringent contract execution milestone is warranted. 

'I4 PanAmSat Licensee Corp., Memorandum Opinion and Order, Order and Aufhorizafion, 
13 FCC Rcd 1405 (Int'l Bur. 1997) (PanAmSaf Second Round Ka-band Authorization Order). 

'I5 See 2 GHz Order, 15 FCC Rcd at 16177 (para. 106). 

See 2 GHz NPRM, 14 FCC Rcd at 4881 (para. 85) (discussing milestone schedules for 416 

Big LEO and NVNG MSS systems). 

'I7 

*I8 C T ' ~  comments at 5.  

2 GHz NPRh4, 14 FCC Rcd at 4881-82 (para. 85). 

SES Amcricom Reply at 22. 419 
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4. Standard for Determining Compliance with 
Contract Execution Milestone Requirement 

181. Background. The Commission invited comment on several issues related to 
enforcement of its milestones.'20 First, the Commission explained that the test it now uses for 
determining whether a licensee has met its contract execution milestone is whether the licensee 
has a binding, non-contingent satellite construction contract with the manufacturer!" We have 
defmed "non-contingent contract" as one where there will be neither significant delays between 
the execution of the contract and the actual commencement of construction, nor conditions 
precedent to construction!" The Commission noted that this test can require interpretation of 
construction contracts, and so can take time to administer, and can raise issues regarding requests 
for confidential treatment o f  construction  contract^!'^ The Commission invited proposals for 
streamlining our enforcement of contract execution  milestone^!'^ It also invited proposals for 
bright-line, easily administered tests for other milestones!" 

182. Pleadings. Teledesic asserts that basing the contract execution milestone on a 
"non-contingent contract" is problematic because all contracts include some contingencies.426 
SES Americom replies that the concept of "non-contingent contract" is not as difficult as 
Teledesic  assert^.^" 

183. S IA criticizes the Commission for alleged delay i n enforcing c ontract e xecution 
milestones in the past, and recommends establishing fixed procedures for contract execution 
inquiries and a set time limit for the submission of copies of non-contingent satellite construction 
contracts!'* Similarly, PanAmSat suggests requiring that licensees submit their construction 

Space Station Reform NPRM, 17 FCC Rcd at 3882-83 (paras. 105-06). 

SpaceStation Reform NPRM, 17 FCC Rcd at 3882-83 (para. 105), ciiing PanAmSat 
Licensee Corp. Memorandum Opinion and Order, 15 FCC Rcd 18720,18723 (para. 9) (Int'l Bur. 2001) 
(PanAmSai Ka-band License Concellation Order). 

'21 Space Siation Reform NPRM, 17 FCC Rcd at 3882-83 (para. 105). citing Noms Satellite 
Communications, Inc., Memorandum Opinion and Order, 12 FCC Rcd 22299,22303-04 (para. 9) (1997) 
(Norris Review Order), PanAmSat Ka-band License Cancellation Review Order, 16 FCC Rcd at 11539 (para. 
16). 

SpaceSiation Reform NPRM, 17 FCC Rcd at 3882-83 (para. 105). 

SpaceStafion Reform NPRM, 17 FCC Rcd at 3882-83 (para. 105). 

Space Station Reform N P M ,  17 FCC Rcd at 3882-83 (para. 105). 

"' 
''I 

'26 Teledesic Comments at 4243.  

"' SES Americom Reply at 12-13, ciiing PanAmSat Licensee Corp. Application for 
Authority to Consmct, Launch, and Operate a Ka-Band Communications Satellite System in the Fixed- 
Satellite Service at Orbital Locations 58' W.L. and 125" W.L., Memorandum Opinion and Order, 15 FCC 
Rcd 18720 (Int'l Bur. ZOOO), a f d  16 FCC Rcd 11534 (2001). 

"* SIA Comments at 30-32. 
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conbacts, rather than simply certifymg that they have entered into nonsontingent contracts!29 
Inklsat proposes that the Commission require licensees to certify under penalty of perjury that 
they have entered into a binding, non-contingent construction contract by the milestone date, or 
provide a copy of the contract.430 Teledesic proposes that, instead of requiring licensees to submit 
confidential corporate information, the Commission should require licensees to certify that they 
have met each of their  milestone^?^' 

184. Discussion. As an initial matter, we retain our practice of requiring a "non- 
contingent contract" to demonstrate compliance with the one-year contract execution milestone. 
This does not mean that the contract cannot contain m y  contingencies. Rather, a "non-contingent 
contract" is one that allows neither significant delays between the execution of the contract and 
the actual commencement of constmction, nor conditions precedent to construction.432 We have 
also held that a sufiicient,contract is one that contains no unresolved contingencies that could 
preclude construction of the satellite.433 In addition, a contract that allows the licensee to cancel 
construction of the satellite without significant penalty is not sufficient to meet the construction 
commencement milestone?34 

185. We adopt SIA's and PanAmSat's proposal to require satellite licensees to submit 
their contracts to the Commission on or before the date of the contract execution milestone. In 
particular, by placing this requirement in our rules, we will eliminate the need to send a letter to 
licensees requesting them to submit their contracts, and so we will be able to begin review of 
those contracts sooner. We have found that the contracts are needed to allow us to determine 
whether the licensee has met the milestone. The licensee's certification has not always proven to 
be dispositive in the past.435 

PanAmSat Comments at 4546. 429 

430 

*I' Teledesic Comments at 4243 

"* 

. Intelsat Comments at 20. 

Space Station Reform NPRM, 17 FCC Rcd at 3882 11.142, citing Noms Satellite 
Communications, Inc., Memorandum Opinion and Order, 12 FCC Rcd 22299,22303-04 (para. 9) (1997) 
(Noms Review Order), PanAmSat Ka-band License Cancellation Review Order, 16 FCC Rcd at 11539 (para. 
16). 

Tempo Enterprises, Inc.. Memorandum Opinion and Order, 1 FCC Rcd 20.21 (para. 7) 433 

(1986) (Tempo Order). Although the Commission used this standard to review DBS due diligence 
requirements, it is also applicable to FSS contIact execution determinations. 

Furthermore, a contIact to construct only part of a satellite system, by itself, cannot 434 

satisfy the construction commencement milestone. In cases where a licensee chooses not to construct the 
satellite system as licensed, we expect the licensee to tile a modification application prior to the date of the 
construction commencement milestone, rather than simply submitting a contract to construct a different 
satellite system 

See Mobile Communications Holdings, Inc., Memorandum Opinion and Order, 17 FCC 
Rcd 11898,11901 (paras. 9-10) (Int'l. Bur., Sat. Div., 2002). In this proceeding, the licensee was required 
to commence construction of the fmt two satellites in a 16-satelite Big LEO system by July 1998, and the 
remaining satellites by July 2000. The licensee asserted that its contract to construct the fust two satellites 
together with testing plans for the remaining 14 satellites constituted a non-contingent construction contract 
for all 16 satellites. See also Morning Star Satellite Company, L.L.C., Memorandum Opinion and Order, 
15 FCC Rcd 11350, 11352 (para. 6) (Int'l. Bur. 2000). In this Order, the licensee's president submitted an 

435 
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5. Confidential Information 

186. Teledesic opposes submission of construction contracts in part because it claims 
that the Commission’s procedures for protection of confidential commercial information in those 
contracts, including our procedures for protective orders, are inadeq~ate.~’~ Teledesic does not 
make any concrete proposals for improving our procedures, nor does it explain how any greater 
protection could be extended to construction contracts within the bounds of the Freedom of 
Information Act (FOIA)!” These comments lack specificity and do not provide a reasonable 
basis for rejecting SIA’s proposal to require submission of construction contracts. As noted, we 
cannot necessarily rely on a licensee‘s assessment of its contract as proof that it has met the 
required milestone. 

187. We take this opportunity, however, to explain generally how we plan to treat 
requests for confidential treatment of satellite construction contracts on a going-forward basis. If 
a licensee seeks confidential treatment of its construction contract, we will require it to submit an 
unredacted version of their contracts, and as well as a redacted version to he made publicly 
available. In addition, we will expect it to provide all the information needed to justify that 
request for confidentiality, including the information specified in Section 0.459@) of the 
Commission’s Generally, we have recognized that specific dollar amounts and some of 
the detailed technical specifications of satellites warrant confidential t~eatment.~” We anticipate 
continuing that policy. 

6. Critical Design Review 

188. Background. SIA questions the benefits of adding a milestone date for CDR.440 If 
the Commission decides to adopt such a milestone, SIA and Intelsat encourage the Commission 
to allow licensees to develop their own CDR deadlines, based upon the licensee’s submission of a 
reasonable CDR completion date.441 PanAmSat generally opposes the proposal t o  add a new 
milestone for CDR.~*  

affidavit representing that its constluction contract was sufficient to meet the construction commencement 
milestone, even though the contract contained no terms governing constluction schedules, payment 
schedules, or any other evidence of a binding commitment to build a satellite. See also EchoStar Satellite 
Corporation, Memorandum Opinion and Order, 17 FCC Rcd 8827,8829 (para. 7) (Int’l. Bw. 2002) 
(documents submitted by licensee pluporting to show compliance with Ka-band milestone did not include 
any commitment to consmct a satellite with Ka-band capacity). 

‘I6 Teledesic Comments at 42-43 

437 5 U.S.C. g 552 

”’ 47 C.F.R. $0.459(b). 

*I9 We note, however, that certain technical details are required to be included in an 
application for a Commission space station license. See 47 C.F.R. 5 25.1 14(c). We do not believe that 
information of this general nature should be routinely withheld from public inspection. 

SIA Comments at 32-33. 

SIA Comments at 32-33; Iutelsat Comments at 21 u’ 

u2 PanAmSat Comments at 17-18 
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189. Discussion. We conclude that we should apply the milestone schedule we adopted 
for licensees in the 2 GHz proceeding, including the CDR milestone requirement, to all satellite 
licensees on a going-forward basis. Without a CDR milestone, there would be an unacceptable 
amount of time for scarce orbit and spectrum resources to lie fallow in cases where the existing 
licenses is not proceeding and the spectrum could be reassigned to an entity willing and able to 
conshct a satellite system in a timely mar~ner.~' The 2 GHz proceeding concluded that a CDR 
milestone will aid us in determining whether licensees are taking immediate, concrete steps 
toward system implementation after meeting the fvst milestone, and allows us to identify any 
failure in system progress.w We have not found anything in our experience with 2 GHz 
licensees that would weigh against applying that milestone schedule to all satellite licensees. 

190. Further, we will not set CDR milestones on a case-by-case basis in individual 
licenses. Making those determinations on a case-by-case basis would add to the time needed to 
process satellite applications. Furthermore, neither Intelsat nor SIA explain why licensees should 
be given more flexibility than is included in the CDR milestone requirement we adopt here. 
Specifically, nothing precludes a licensee from meeting the CDR milestone earlier than the 
deadline we adopt in this Order, and we know of no reason why a licensee that is committed to 
constructing and launching its satellite system would not be able to commit to completing the 
spacecraft CDR within the time provided in the milestone schedule. 

191. In the 2 GHz Order, we defined "CDR' as the stage in the spacecraft 
implementation process at which the design and development phase ends and the manufacturing 
phase  start^."^ Generally, well before the CDR stage, the licensee should not anticipate making 
any modifications to its spacecraft design that would require Commission approval, absent 
unusual circumstances. We will not prescribe a particular method for licensees to show that they 
have met their milestone, but emphasize that licensees will bear the burden of demonstrating that 
they have met this milestone. Evidence of compliance with this milestone may include: ( 1) 
evidence of a large payment of money, required by most construction contracts at the time of the 
spacecraft CDR (2) afftdavits from independent manufacturers; and (3) evidence that the licensee 
has ordered all the long lead items needed to begin physical construction of the spacecraft. 
Finally, it may be necessary or appropriate to supplement the record on occasion. In such cases, 
the Commission retains discretion to require licensees to provide further information, or to 
conduct physical inspections. 

See 2 GHz Order, 15 FCC Rcd at 16179 (para. 108) (noting concerns about three-year 443 

gap between fmt and second milestones). See uho National Exchange Satellite, Inc., Memurundm 
Opinion and Order, 7 FCC Rcd 1990, 1991 (para. 8) (Corn Car. Bur. 1992) (Nasal Order); MCI 
Commnnications Corporation, Memorandum Opinion and Order, 2 FCC Rcd 233 (1987) (MCI Order); 
Columbia Communications Corpntion, Memorandum Opinion und Order, 15 FCC Rcd 15566,15571 
(para. 11) (Id Bur. 2000) (First Columbiu Milestone Order); PanAmSat Licensee Corp., Application for 
Authority to Constmct, Launch, and Operate a Ka-Band Communications Satellite System in the Fixed- 
Satellite Service at Orbital Locations 58' W.L. and 125" W.L., Memorundum Opinion and Order, 16 FCC 
Rcd 11534,11537-38 (para. 12) (2001) (PanAmSut Ku-Bund License Revocation Review Order) (noting 
that milestones are intended to limit warehousing). 

2 GHz Order, 15 FCC Rcd at 16179 (para. 108). 

2 GHz Order, 15 FCC Rcd at 16178 (para. 108). 

444 

us 
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7. Commencement of Physical Construction 

192. The Notice observed that the milestone schedule adopted in the 2 GHz Order, 
included a separate milestone for the physical construction of the satellite, and invited comment 
on including this milestone for all future licensees.w No one commented on this proposal. We 
conclude that this milestone will provide additional assurance that licensees are making adequate 
progress towards constructing and launching their satellite systems, and so protects against 
warehousing. Accordingly, we adopt it. 

193. Neither the Notice nor the 2 GHz Order specified in detail what showing would be 
required to demonstrate compliance with this milestone. Therefore, we will not establish a 
specific test in this Order. Rather, we will require licensees to provide sufficient information to 
demonstrate to a reasonable person that they have commenced physical construction of their 
licensed spacecraft. We emphasize that, as with other milestones, the burden of proof for this 
showing is with the licensee. 

8. Milestones for Satellite Systems Using Feeder Links 

194. Above, we establish licensing procedures for systems using feeder links and 
intersatellite links, that may result in issuing operating authority for parts of a satellite system at 
different times." In those cases, we will apply the milestone schedule included in the frst grant 
of authority to the entire satellite system. In the past, the Commission determined that requests 
for ISL authority and feeder link authority do not warrant a milestone extension.*' There i s  
nothing in the Notice to suggest that we would revisit those conclusions in this proceeding. 

9. Other Interim or Additional Milestones 

195. Background. CTIA also states that the Commission should adopt other, interim 
milestones based on six-month intervals, but does not make any specific recommendations for 
these  milestone^."^ SES Americom replies that constructing a satellite system is more 
technically complex than constructing a terrestrial wireless network, and cannot be tied to a strict 
schedule.4s0 

196. Discussion. By adopting new CDR and physical construction commencement 
milestones, we find that we will have sufficient assurance throughout the construction stage that 
the licensee is building its system. We see no reason to adopt additional six-month milestones, 
nor do we wish to limit licensees' flexibility to negotiate manufacturing contracts that best serve 
their needs within our general milestone framework. Furthermore, CTLA does not provide 
sufficient detail for its six-month milestone suggestion to enable us to adopt it here. 

u6 Space Station Reform NPRM, 17 FCC Rcd at 3881 (para. 103), citing 2 GHz Order, 15 
FCC Rcd at 16177-78 (para. 106). 

SectionVl.E.1.f 

See,e.g., PanAmSat Ka-Band License Revocation Review Order, 16 FCC Rcd at 11541 
(para. 21); Space Station Reform N P M ,  17 FCC Rcd at 3860-61 (para. 38). 

u9 CTJA Comments at 5-6. 

'" SES Americom Reply at 21-22. 

75 



FEDERAL COMMUNICATIONS COMMISSION FCC 03-102 

10. Enforcement of Milestone Requirements 

197. Background. The Commission also proposed several measures, in addition to its 
current milestone policies, to strengthen its milestone requirements. Currently, failure to meet a 
milestone results only in cancellation of t  he 1 icense!" The Commission sought comment on 
imposing forfeiture penalties for failure to meet rnilestone~!~~ It also sought comment on 
whether, and to what extent, we should prohibit licensees who miss a milestone from applying for 
other satellite  license^!'^ For example, the Commission invited comment on prohibiting the 
licensee from applying for another satellite license, or applying for a license to operate a space 
station in that band, or to operate at that orbit location in the case of GSOs, either permanently, 
for a certain number of years, or until the licensee has shown that it would meet all its milestone 
requirements if it were granted another space station license.454 

198. Discussion. SIA claims that imposing penalties other than the loss of the license in 
question on licensees that fail to meet their milestones could discourage applicants from filing 
licenses for new or innovative satellite systems.fs5 Intelsat opposes prohibiting a licensee from 
applying for another satellite license in the same band or orbital location if a milestone is missed, 
and it argues that such a p enalty would discourage licensees &om taking necessary risks and 
could overly penalize such licensees.456 

199. We are sensitive to SIA's and Intelsat's concerns. Accordingly, we will not impose 
additional penalties on all satellite licensees who miss milestones. Nevertheless, we believe that 
such penalties might be warranted in possible cases of speculation. In this Order below, we 
eliminate the satellite anti-trafficking rule, and adopt new safeguards against speculation. One of 
those safeguards is a limit on the number of pending applications and unbuilt satellites an 
applicant may'have. That limit is five GSO-like satellites and one NGSO-like satellite system in 
any frequency bar1d.4'~ For the reasons discussed below, we find that our proposed limits, in 
addition to the milestone revisions and bond requirement we adopt here, will be adequate to 
discourage speculation in most cases!58 In unusual cases in which the limits do not discourage an 
applicant from filing speculative applications, however, those speculative filings c ould 1 ead to 
"warehousing" orbital locations!59 In warehousing cases, we have removed authority from 

Space Station Reform NPRM, 17 FCC Rcd at 3883 (para. 106), citing, Morningstar 
Satellite Company, L.L.C., Memorandum Opinion and Order, 15 FCC Rcd 11350 (Int'l Bur., 2000); 
PanAmSnt Ka-band License Cancellation Order, 15 FCC Rcd 18720. 
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SpaceStation Reform NPRM, 17 FCC Rcd at 3883 (para. 106). 

Space Station Reform NPRM, 17 FCC Rcd at 3883 (para. 106). 

Space Station Reform NPRM, 17 FCC Rcd at 3883 (para. 106). 

SIA Comments at 33. 

Intelsat Comments at 21. 

Section VII.E.3. 

Section W.E.3. 

Section W.E.3., Pegasus Comments at 5. 
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licensees who have not met their satellite construction and launch schedules, so that those 
licensees are not permitted to waste scarce orbital locations and channels!" In other words, 
warehousing occurs when a licensee has not shown an adequate commitment to move forward 
with its business plan!" Warehousing prevents other potential licensees willing and able t o  
move forward with their business plans from attempting to provide service to t  he public in  a 
timely manner. Therefore, ensuring that we have adequate means to prevent warehousing is 
crucial to achieving the goals of this proceeding. As a logical outgrowth of the Commission's 
proposal to prohibit a licensee 6om filing future satellite applications upon failure to meet a 
milestone, we will apply a more strict limit on the number of pending applications and unbuilt 
satellites for a licensee that has established a pattern of failure to meet milestones. 

200. This stricter limit should enable us to address instances of warehousing, while also 
addressing SIA's and Intelsat's concern about discouraging parties 6om applying for satellite 
licenses regardless of their intent to proceed with their business plans. We base this more strict 
limit on a variation of Pegasus's proposal of two unbuilt satellites!62 We will apply this limit to 
both GSO-like and NGSO-like systems, in all frequency bands. In other words, applicants who 
have established a pattern of missing milestones with two or more applications pending, or with 
two licensed-but-unbuilt satellite systems of any kind, will not be permitted to file another GSO- 
like application or NGSO-like application in any frequency band.463 We adopt a presumption that 
missing three milestones in any three year period would constitute a "pattern of failure to meet 
milestones" for these pqoses .  At the time any licensee misses three milestones in three years, 
we will presume that the licensee's applications were speculative, and the lower limit on pending 
applications and unbuilt satellites will remain in effect unless and until the licensee provides 
adequate information to rebut that presumption, or to demonstrate that it is very likely to 
construct its licensed facilities if it were allowed to file more applications. 

201. We have ample authority for adopting this additional milestone enforcement 
measure. The Notice advised interested parties that the Commission was contemplating an 
additional sanction of this kind.4w In addition, the Communications Act gives the Commission 
authority to establish qualification requirements for license applicants!6s By applying for a 

See Advanced Communications Corporation, Memorandum Opinion and Order, 10 FCC 
Rcd 13337,13342 (para. 19) (Int'l Bur. 1995). a f d  11 FCC Rcd 3399 (1995); Volunteers in Technical 
Assistance, Order andhthorization, 11 FCC Rcd 1358, 1363 (para. 15) (Int'l Bur. 1995); Noms Satellite 
Communications, Inc., Order, 11 FCC Rcd 5402 (Int'l Bur. 1996). 

463 

Nersat Order, 7 FCC Rcd at 1991 (para. 8). citing MCI Communications Corporation, 461 

Memorandum Opinion and Order, 2 FCC Rcd 233 (1987). 

Pegasus Comments at 5 

We will also presume that a licensee that creates a pattern of obtaining licenses and then 
surrendering them before a milestone deadline is also engaging in speculative activity, and will impose the 
s ~ c t e r  limits unless and until the licensee rebuts this presumption. 

463 

Space Station Reform NPRM, 17 FCC Rcd at 3883 (para. 106). 

Section 308(b) of the Communications Act, 47 U.S.C. 9 308(b): "All applications for 
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465 

station licenses, or modifications or renewals thereof, shall set forth such facts as the Commission by 
regulation may prescribe as to the citizenship, character, and fmncial, technical, and other qualifications of 
the applicant to operate the station; ..._" 
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satellite license, an applicant implicitly states that it does not intend to hold the license merely to 
preclude others from going forward with their business plans. It is reasonable to impose a 
sanction on licensees that do not meet this implicit promise. 

202. In light of our decisions to establish milestones for spacecraft CDR and 
commencement of physical construction of a spacecraft, to include milestone requirements in the 
rules, to require licensees to post bonds, ahd to limit the right to file applications of parties who 
establish a pattern of missing milestones, we find that rules specifymg additional forfeiture 
penalties are not warranted at this time. Section 1.80 of the Commission's rules already provides 
adequate authority for the Commission to impose forfeiture penalties upon failure to comply with 
a rule or a license condition.466 Accordingly, in the event that a party applies for satellite licenses 
without the intent to construct or launch a satellite, we will determine whether starting a 
proceeding to consider forfeiture penalties is warranted. 

11. Incentives for Early Launch 

203. Background. We sought comment on establishing incentives for implementing 
satellite systems before the launch milestone deadline, such as extending the satellite license term 
by two years i f t he 1 icensee 1 aunches its first satellite b y  a t 1 east a c ertain number o f m onths 
before the applicable launch milestone!67 We invited parties to propose other incentives!68 

204. Discussion. No one commented on this proposal. We find that the other proposals 
we adopt in this proceeding should be sufficient to ensure compliance with milestone 
requirements in most cases. We may consider revisiting this proposal if our experience reveals 
that additional incentives to comply with milestone requirements are necessary. 

12. Alternative Milestone Mechanism 

205. Background. As an alternative to the milestone requirements proposed in the 
Notice, the Commission invited comment on requiring that licensees spend a certain amount of 
money on the construction of its satellite system each year.46q 

206. Discussion. CTIA supports this proposal.47o Teledesic agrees that the proposal to 
require expenditure of a certain amount of money each year would improve the current system, 
but it encourages the Commission to entertain other, more creative, improvement options.47' On 

"A forfeiture penalty may be assigned against any person found to have: (1) Willfully or 166 

repeatedly failed to comply substantially with the terms and conditions of any license, permit, certificate, or 
other insmnnent of authorization issued by the Commission; (2) Willfully or repeatedly failed to comply 
with any of the provisions of the Communications Act of 1934, as amended; or of any rule, regulation, or 
order issued under that Act by the Commission ..." 47 C.F.R. 5 130(a)(l), (2). 

467 Space Station Reform NPRM, 17 FCC Rcd at 3883 (para. 107). 

Space Station Reform NPRM, 17 FCC Rcd at 3883 (para. 107). 

Space Station Reform NPRM, 17 FCC Rcd at 3882 (para. 104). 469 

470 CTIA Comments at 6. 

Teledesic Comments at 44. 471 
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the other hand, Hughes criticizes mandatory expenditure milestones a s  having the potential t o  
encourage licensees to project unrealistically low total Hughes and SES Americom also 
worry that such a milestone could alter the relationship between operators and manufact~rers.~” 
SES Americom also asserts that this proposal would limit operators’ flexibility to allocate 
resources among different projects during the construction period.474 

207. We decide against replacing milestones with a requirement that licensees spend a 
certain amount of money on the construction of their satellite systems each year. We agree with 
Hughes that mandatory expenditure milestones could encourage licensees to project 
unrealistically low costs. In those cases, meeting cost-based milestones would not necessarily 
show that the licensee is progressing towards implementation of its system. In addition, to 
protect against this possibility, we  w odd need to  develop methods for determining whether a 
licensee’s cost projections are reasonable, which could prove overly complex. On the other hand, 
the milestones we adopt in this Order will provide a reasonable basis for assessing progress of 
system implementation. Moreover, to a certain extent, the payment of money is already a factor 
in our milestones, in that we examine the payment schedule to determine whether payments are 
spread evenly throughout the t enn of the contract t enn rather than deferred to the end of the 
term.4” Mandating a payment schedule with any more specificity might not reflect the best 
schedule for the particular satellite being built. 

13. On-site Inspections 

208. CTIA proposes that the Commission make on-site inspections to verify milestone 
completion.476 SES Americom maintains that this would delay the satellite licensing pr0cess.4~~ 
We believe that the milestone rule revisions we adopt in this Order should be sufficient in most 
cases to determine whether a licensee has met a particular milestone. In particular, in cases where 
a licensee has not adequately demonstrated that it has met a milestone, we have authority to 
revoke the license without inspecting an on-site facility. Nevertheless, an on-site inspection of 
manufacturing facilities is one reasonable method to supplement the record in a milestone review 
proceeding, in cases where it may be necessary or appropriate to supplement the record. The 
Commission retains discretion to make such inspections. 

D. Traflicking in Licenses 

1. Elimination of Satellite Anti-Traflicking Rule 

472 Hughes Comments at 4546. 

473 Hughes Comments at 4546; SES Americom Reply at 13. 

SES Americom Reply at 22. 

See Tempo Order, 1 FCC Rcd at 21 (para. 7). 

474 

” 

4’6 CTIA Comments at 6. 

4n SES Americom RVIY at 22. 
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209. Background. The Commission prohibits licensees from selling "bare" satellite 
licenses for This "anti-trafficking rule" is intended to discourage speculators and 
prevent unjust enrichment of those who d o  not implement their proposed systems?79 On the 
other hand, the existing satellite anti-trafficldng rules may prevent a satellite license from being 
transferred to the entity that would put it to its highest valued use in the shortest amount of 
time.4B0 Accordingly, the Notice invited comment on whether we should eliminate the anti- 
trafficking rule for satellite 

210. The Commission adopted this restriction on sales of licenses to address two 
concerns. First, an entity might obtain a license without any intention of building facilities or 
providing service, but rather only to sell the license for profit. This would benefit the seller, but 
would not necessarily provide any benefit to the public.482 Another concern is that, if a licensee 
directs its attention to selling its license to the exclusion of constructing facilities, the spectrum 
assigned through the license would not be put to any use until after the license were sold. In this 
case, during the time before the sale, the public would be deprived of whatever valuable service 
might have otherwise been provided by some other e11tity.4~' 

2 1 1. 0 n the other hand, the Commission noted that there may b e many s ituations in  
which it would be efficient to allow an entity that applied for and received a satellite license to 
resell that license at any time, provided that the purchaser meets the milestones in the origi~l  
l i cen~e .4~~ In particular, allowing a licensee whose business plan is no longer viable to sell its 
license to another entity with another business plan or adequate financial resources would benefit 
the public by putting scarce orbit and spectrum resources sooner than would be possible 

In addition, allowing the sale of licenses would reduce the risk associated with 
constructing and launching a satellite system, by giving licensees the option of selling their 
licenses if they find that their business plans are not viable, and so could encourage satellite 

These factors weigh in favor of removing the restriction on sales of licenses. 

'18 SpaceStation Licensing Reform NPRM, 17 FCC Rcd at 3883-84 (paras. 109-10). See 
also, e.g., Rulemaking to Amend Parts 1, 2,21, and 25 of the Commission's Rules to Redesignate the 27.5- 
29.5 GHz Frequency Band, to Reallocate the 29.5-30.0 GHz Frequency Band, to Establish Rules and 
Policies for Local Multipoint Dishibution Service and for Fixed Satellite Services, ThirdReport and Order, 
CC Docket No. 92-297, 12 FCC Rcd 22310,2233940 (para. 74) (1997) (Ka-BandServiceRules Order). 
A "bare" license is a license to operate a communications facility when no facility has been constructed. 
Space Station Licensing Reform NPRM, 17 FCC Rcd at 3883 n.144. 
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Space Station Reform NPRM, 17 FCC Rcd at 3884 (para. 110). 
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Space Station Reform NPRM, 17 FCC Rcd at 3884 (para. 1 11). 
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