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July 29, 2003
VIA ECES

Ms. Marlene H. Dortch

Federal Communicaions Commisson
Officeof the Secretary

445 13" Stred, SW

Washington, D.C. 20554

Re:  Ex Parte Communicaionin CS Docket No. 9780 (Commercia Avail abili ty of
Navigation Devices); PPDocket No. 0667 (Compatibili ty Between Cable
Systems and Consumer Electronics Equipment); and MB Docket No. 0315
(SecondPeriodic Review of the Commisson's Rules and Policies Affeding the
Conwersionto Digital Television).

Dea Ms. Dortch:

On behalf of the Home Rearding Rights Coaliti on, the undersigned hereby provides
the atached document for the record in the @ove referenced Dockets. The document consists
of aversion d the propased Encoding Rules as puldi shed for comment by the Commisson on
the Further Notice of Proposed Rulemaking in these Dockets, with asingle modificaion
reflecting the pasition o the HRRC, as expressed in the HRRC' s March 28 Comments and
April 28 Reply Comments, onthe open question d HDTV “downresolution””

HRRC has endarsed the “Plug & Play” agreement, onwhich comment was ught in
the FNPRM, withou reservation. As Chairman Powell noted in his July 15, 2003 etter to
Rep. Boucher, the Cable / Consumer Eledronics December 19, 2002 etter of transmittal
advised that the parties did na “resolve fully the issue of image cnstraint (so-cdled ‘down
resolution a down-rez’'ng’).” The transmittal |etter said that the draft Encoding Rules
regulation dd na addressdownresolutionin ather than the case of unencrypted broadcast
television. It added: “However, the lack of such aprovisionshoud na be mnstrued as an
indicaion that down-resolution shoud or shoud na be permitted, bu rather that the
Commisgon should resolve thisisaie.”

HRRCwas one of the many groups (including the Consumer Eledronics Association,
which chairs the HRRC) that urged the Commisson to resolve this open issue by affording



“downresolution” the same status as “ seledable output control,” for the same reason: it
represents an urjustifiable impaosition on ursuspeding consumers by denying them the HDTV
viewing for which they have paid and which they have every right to exped. Moreover, it
weighs most seriously onthe six million DTV Transition consumer pionea's who have drealy
purchased their HDTV sets.

In the dtadched dacument, the dause with resped to “image @nstraint” is moved from
sedion @) to section (1). Though the entire Encoding Rules document is reproduced, no
other changeis made. (Section 5b), as before, clarifies that the Rules do nd prevent content
conversion for the purpose of format matching.)

Thisletter is being provided to your officein accordancewith Sedion 1.1206 6the
Federal Communications Commissonrules. A copy of thisletter has been delivered to the
parties listed below.

Very truly yours,

Robert S. Schwartz
Robert S. Schwartz
Coursdl

CC.

Kenneth Ferree
Rick Chessen
Bill Johrson
Susan Mort
Mike Perko

Paul Gall ant
Catherine Bohigian
Stacy Robinson
Jordan Goldstein
Johanna Mikes
Jane Mago

Amy Nathan
Robert Pepper
JohnRogovin
LindaKinney
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ENCODING RULES

Asproposed tothe FCC
(not effective until adopted by the FCC)

Cross Reference

§76.1211

Eadh multi-channel video programming distributor shall comply with the requirements of
subpart W with resped to the services covered by that subpart.

Part 76, Subpart W

§76.1901 Applicability

(8) Eadh multi-channel video programming distributor shall comply with the requirements
of subpart W.

(b) Theserules sal not apply to dstribution d any content over the Internet, nar to a
multi-channel video programming distributor’s operations via cdle modem or DSL.

(c) With resped to cable system operators, this subpart shall apply only to Cable Services.
This subpart shall nat apply to cable modem services, whether or not provided by a
cable system operator or affili ate.

§76.1902 Definitions

“Commercial Advertising Messages’ shal mean, with resped to any service
Program, or schedule or group of Programs, commercial advertising messages other than (a)
advertising relating to such serviceitself or the programming contained therein, (b) interstitial
programming relating to such serviceitself or the programming contained therein, a (c) any
advertising which is displayed concurrently with the display of any part of such Program(s),
including but nat limited to “bugs,” “ frames” and “banners.”

“Commercial Audiovisual Content” shall mean works that consist of a series of
related images which are intrinsicdly intended to be shown by the use of machines, or devices
such as projedors, viewers, or electronic eguipment, together with accompanying sound, if
any, regardlessof the nature of the materia objects, such as films or tapes, in which the works
are anboded, transmitted by a Covered Entity and that are (a) not created by the user of a
Covered Prodwct and (b) offered for transmisgon, either generally or on demand, to
subscribers or purchasers or the pulic a large or otherwise for commercial purpaoses, na
uniquely to an individua or asmall, private group.

“Commercially-Adopted Access Control Method” shall mean any commercialy-
adopted access control method, such as CSS Digicypher, Harmony, DBS and any other



commercialy-adopted acacess control tedindogy, including digitally controlled analog
scrambling systems, whether now or hereafter in commercial use.

“Copy Never” shall mean, with respect to Commercia Audiovisual Content, the
Encoding of such content so as to signal that such content may not to be copied by a Covered
Product.

“Copy One Generation” shall mean, with resped to Commercial Audiovisual
Content, the Encoding of such content so as to permit a first generation o copies to be made
by a Covered Product but not copies of such first generation d copies.

“Copy No More’ shal mean, with respect to Commercial Audiovisual Content, the
Encoding of such content so as to reflect that such content is afirst generation copy of content
Encoded as Copy One Generation and nofurther copies are permitted.

“Covered Product” shal mean a device used by consumers to access Commercial
Audiovisual Content offered by a Covered Entity (excluding delivery via cdle modem or the
Internet); and any device to which Commercial Audiovisual Content so delivered from such
Covered Product may be passed, dredly or indiredly.

“Covered Entity” shall mean any entity that is subjed to this subpart W.

“Defined Business Model” shall mean Video-on-Demand, Pay-Per View, Pay
Television Transmisson, Subscription-on-Demand, Non-Premium Subscription Television,
Free Condtional AccessDelivery and Unencrypted Broadcast Television.

“Encode’ shall mean, in the transmisson d Commercial Audiovisual Content, to pass
attadh, embed, or otherwise gply to, asociate with, a alow to persist in o remain asociated
with such content, data or information which when read or responcded to in a Covered Device
has the dfed of preventing, pausing, or limiting copying, or constraining the resolution d a
Program when ouput from the Covered Device

“Encoding Rules’ shall mean the requirements or prohibitions describing or limiti ng
Encoding of audiovisual content as set forth in this Rule.

“Free Conditional AccessDedlivery” shall mean a delivery of a service, Program, or
schedule or group d Programs via aCommercialy-Adoped Access Control Method, where
viewers are not charged any fee (other than government-mandated fees) for the reception a
viewing of the programming contained therein, ather than Unencrypted Broadcast Television.

“Non-Premium Subscription Television” shall mean a service, or schedule or group
of Programs (which may be offered for sale together with ather services, or schedule or group
of Programs), for which subscribers are dharged a subscription fee for the reception a viewing
of the programming contained therein, aher than Pay Television, Subscription-on-Demand
and Unencrypted Broadcast Television. By way of example, “basic cale service” and
“extended basic cable service” (other than Unencrypted Broadcast Television) are “Non-
Premium Subscription Television”



“Pay-Per-View” shal mean a delivery of a single Program or a specified group of
Programs, as to which eadch such single Program is generally uninterrupted by Commercial
Advertising Messages and for which recipients are charged a separate fee for each Program or
spedafied group of Programs. The term “Pay-Per-View” shall also include delivery of asingle
Program as described above for which multi ple start times are made avail able & time intervals
which are lessthan the running time of such Program as awhadle. If a given delivery qualifies
baoth as Pay-Per-View and a Pay Television Transmisson, then, for purpaoses of this Rule, such
delivery shall be deemed Pay- Per-View rather than aPay Television Transmisson.

“Pay Television Transmission” shall mean a transmisson d a service or schedule of
Programs, as to which each individual Program is generaly uninterrupted by Commercial
Advertising Messages and for which service or schedule of Programs subscribing viewers are
charged a periodic subscription fee, such as on a monthly basis, for the reception d such
programming delivered by such service whether separately or together with ather services or
programming, during the spedfied viewing period covered by such fee If a given delivery
qgudifies both as a Pay Television Transmisson and Pay-Per-View, Video-on-Demand, o
Subscription-on-Demand then, for purpases of this Rule, such delivery shall be deamed Pay-
Per-View, Video-on-Demand a Subscription-on-Demand rather than a Pay Television
Transmisson.

“Program” shall mean any work of Commercial Audiovisua Content.

“Subscription-on-Demand” shall mean the delivery of a single Program or a
speafied groupof Programs for which (i) a subscriber is able, at his or her discretion, to seled
the time for commencement of exhibition thereof; (ii) where each such single Program is
generaly uninterrupted by Commercial Advertising Messages; and (iii) for which Program or
spedfied group of Programs subscribing viewers are dharged a periodic subscription fee for
the reception d programming delivered by such service during the spedfied viewing period
covered by the fee. In the event a given delivery of a Program qualifies both as a Pay
Television Transmisson and Subscription-on-Demand, then for purpases of this Rule, such
delivery shall be deemed Subscription-on- Demand rather than a Pay Television Transmisson.

“Undefined Business Modée” shall mean a businessmodel that does not fall within the
definition d aDefined Business Mode!.

“Unencrypted Broadcast Television” means any service Program, or schedule or
group of Programs, that is a further transmisson d a broadcast transmisson (i.e., an over-the-
air transmisson for reception by the general pulic using radio frequencies all ocaed for that
purpose) that substantially simultaneously is made by a terrestrial television lroadcast station
located within the wurtry or territory in which the entity further transmitting such broadcast
transmisson also is located, where such broadcast transmisson is not subjed to a
Commercialy-Adoped Access Control Method (e.g., is broadcast in the dear to members of
the pulic receiving such broadcasts), regardless of whether such entity subjeds sich further
transmisson to an accesscontrol method.

“Video-on-Demand” shall mean adelivery of asingle Program or a spedfied group d
Programs for which (i) each such indvidual Program is generaly uninterrupted by
Commercia Advertising Messages; (ii) redpients are dharged a separate fee for eat such
single Program or spedfied group d Programs; and (iii) a redpient is able, at his or her



discretion, to select the time for commencement of exhibition of such individua Program or
specified group of Programs. In the event a delivery qualifies as both Video-on-Demand and a
Pay Television Transmission, then for purposes of this Rule, such delivery shall be deemed
Video-on-Demand.



§76.1903 I nterface and Encoding Rules.
1. RulesAsto Interfaces

A Covered Entity shall not attach or embed data or information with Commercial
Audiovisual Content, or otherwise apply to, associate with, or allow such data to persist in or
remain associated with such content, so as (i) to prevent its output through any analog or
digital output authorized or permitted under license, law or regulation governing such
Covered Product, or (ii) to constrain the resolution of the image when output from such
Covered Product.

2. Encoding Rulesfor Defined Business Models

@ Commercia Audiovisual Content delivered as Unencrypted Broadcast
Television shall not be Encoded so as to prevent or limit copying thereof by Covered Products.

(b) Except for (i) a specific determination made by the Commission pursuant to a
petition with respect to a Defined Business Model other than Unencrypted Broadcast
Television; or (ii) an Undefined Business Model subject to the procedures set forth in this
Section:

(A) Commercia Audiovisua Content shall not be Encoded so as to prevent or limit
copying thereof except as follows:

() to prevent or limit copying of Video-on-Demand, Pay-Per-View, or
Subscription-on-Demand transmissions, subject to the requirements of
subsection 2(B); and

(i)  to prevent or limit copying, other than first generation of copies, of Pay
Television Transmissions, Non-Premium Subscription Television, and Free
Conditional Access Delivery transmissions; and

(B)  With respect to any Commercia Audiovisual Content delivered or transmitted
in the form of a Video-on-Demand, Pay-Per-View or Subscription-on-Demand transmission, a
Covered Entity shall not Encode such content so as to prevent a Covered Product, without
further authorization, from pausing such content up to 90 minutes from initial transmission by
the Covered Entity (e.g., frame-by-frame, minute-by-minute, megabyte by megabyte, etc.).

(© The Commission may by petition determine whether it would be in the public
interest to allow within a Defined Business Model the Encoding of a service other than in
accordance with the Encoding Rule set forth in subsections 2(b)(A) and 2(b)(B) applicable to
such Defined Business Model.

(1) Petition

The Encoding Rules for Defined Business Models reflect the conventional methods for
packaging programs in the MVPD market as of December 31, 2002, and are presumed to be
the appropriate rules for Defined Business Models. A Covered Entity may by petition request
approva from the Commission for delivering Commercial Audiovisual Content, other than



Unencrypted Broadcast Television, pusuant to a Defined Business Model other than as
permitted by the Encoding Rules st forth in subsedions 2(b)(A) and 2b)(B). No such
petition will be gproved under the public interest test set forth below unlessthe servicediffers
from services provided by any Covered Entity under the gplicable Defined Business Model
prior to December 31, 2002.

A petition to Encode a service within a Defined Business Model other than as
permitted by the Encoding Rules st forth in subsedions 2(b)(A) and 2b)(B) shall describe:

(1)

()

3)

(4)

()

The Defined Business Model, the service, and the propased Encoding terms,
including the use of Copy Never and Copy One Generation Encoding, and the
Encoding of content with resped to “pause” (subsedion 2b)(B)).

The daimed benefit to consumers of the service, including, bu not limited to,
the avallability of content in earlier relesse windows, more favorable terms,
innovation a origina programming;

The ways in which the service differs from services offered by any Covered
Entity within the gpliceble Defined Business Model prior to December 31,
2002

The dfed onreasonable and customary expedations of consumers with respect
to hanereoording;

All other pertinent facts and considerations relied onto suppat a determination
that grant of the Petition would serve the pulic interest.

Fadual all egations sall be suppated by affidavit or dedaration o a person a persons
with adua knowledge of the fads, and exhibits dhall be verified by the personwho prepares

them.

(i1) Comment

The Commisson shall give pulic natice of any such Petition.

Interested persons may submit comments or oppasitions to the petition within thirty
(30) days after the date of pulic naticeof the filing d such petition. Comments or

oppasitions $al be served onthe petitioner and onall personslisted in petitioner's certificate
of service and shall contain a detail ed full statement of any fads or considerations relied on.
Fadual allegations $all be suppated by affidavit or dedaration d aperson a persons with

adua knowledge of the facts, and exhibits dal be verified by the personwho prepares them.

The petitioner may file areply to the cmmments or oppasitions within ten (10) days
after their submisgon, which shall be served onall persons who have filed peadings and shall
also contain a detail ed full showing, suppated by affidavit or dedaration, d any additi onal
fads or considerationsrelied on. There shall be no further pleadings fil ed after petitioner’s
reply, unessauthorized by the Commisson.



(iii) Commisgon determination as to Encoding Rule for a new servicewithin a Defined
Business Model

(@ In an urrestricted proceeading, uness otherwise specified by the Commisson, to
determine whether Encoding other than in accordance with the Encoding Rule set forth in
subsedions 2(b)(A) and 2Ab)(B) for the gplicable Defined Business Model may be gplied to
a service within such Defined Business Model, the Covered Entity shall have the burden of
proof to establish that the proposed change in Encoding isin the pulic interest. Within ninety
(90) days after the Commisson gives pulic natice of the filing of the original petition, the
Commisgon shall determine whether a grant of the petitionisin the pulic interest. In making
such determination, the Commisson shall take into ac@urt the foll owing factors:

(1) The benefit to consumers of the new service, including but not limited to ealier
release windows, more favorable terms, innovation a original programming;

(2) Ways in which the new servicediffers from services offered by any Covered Entity
within the gplicable Defined Business Model prior to December 31, 2002

(3) Reasonable and customary expedations of consumers with respect to hame
recording .

(b) The Commisson may specify other procedures, such as ora argument, evidentiary
heaing, or further written submisgons direded to particular aspects, as it deams appropriate,
but in noevent shall such ather procedures delay the processbeyondthe timeframe for
Commisson cedsion set forth in subsedion 2c)(iii).

(c) A petition may, uponrequest of the petitioner, be dismissed withou prejudice & a
matter of right prior to the adoption dhte of any final adion taken by the Commissonwith
resped to the petition. A petitioner's request for the return of a petitionwill be regarded as a
request for dismissal.

(d) Complaint regarding a service not subjed to petition.

In an instance in which a party entitled to be aComplainant has a substantial basis to
believe and does believe in goodfaith that a service within a Defined Business Model has been
launched withou a petition as required by this Rule, such party may file a @mplaint pursuant
to sedion 76.7 & the Commisson's rules, and in appropriate drcumstances the Commisgon
shall rule uponthe cmplaint within 90 days.

3. Encoding Rulesfor Undefined Business M odels.

@ Upon pullic natice and subjed to requirements as set forth herein a Covered
Entity may launch a program service pursuant to an Undefined Business Model. Subjed to
Commisgon review upon Complaint, the Covered Entity may initially Encode programs
pursuant to such Undefined Business Model withou regard to limitations st forth in subpart
76.19032).

(D) Notice



Concurrent with the launch of an Undefined Business Model by a Covered Entity, the
Covered Entity shall issue apressrelease to the PR Newswire so as to provide pulic natice of
the Undefined Business Model, and the proposed Encoding terms. The natice shall provide a
concise summary of the Commercial Audiovisua Content to be provided pusuant to the
Undefined Business Model, and of the terms on which such content is to be available to
consumers. Immediately uponrequest from a party entitled to be aComplainant, the Covered
Entity shall make avail able information that indicates the proposed Encoding terms, including
the use of Copy Never or Copy One Generation Encoding, and the Encoding of content with
resped to “pause” (subsedion Ab)(B)).

2 Complaint Process

A manufadurer of a Covered Product, a manufacturer for whom the product was
manufadured, a a Covered Entity (“Complainant”) may file a complaint with the
Commisgon dojeding to applicaion o Encoding as <t forth in the natice

(&) Pre-complaint resolution

Prior to initiating a mplaint with the Commisson undr this sdion 3, the
Complainant shall natify the Covered Entity that it may file acomplaint under this ®dion.
The natice must be sufficiently detail ed so that the Covered Entity can determine the specific
nature of the potential complaint. The potential Complainant must allow a minimum of thirty
(30) days from such ndice before filing such complaint with the Commisson. During this
period the parties al endeavor in goodfaith to resolve the isaue(s) in dspute. If the parties
fall to reach agreement within this 30 day period, Complainant may initiate a @mplaint in
acmrdance with the procedures set forth herein.

(b) Complaint

Within two years of puldicaion d a natice under 3(a)(1), a Complainant may file a
complaint with the Commisson dyjeding to applicaion d the Encoding terms to the service
at issue. Such complaint shall state with particularity the basis for objedion to the Encoding
terms.

(1) The complaint shall contain the name and addressof the
complainant and the name and addressof the Covered Entity.

(i)  The cmplaint shall be accompanied by a artificaion d service
onthe named Covered Entity.

(i)  The cmplaint shall set forth with spedficity al i nformation and
argument relied upon. Specific fadual alegations shal be
suppated by adeclaration d a person or persons with actual
knowledge of the fads, and exhibits sal be verified by the
personwho prepares them.

(iv)  The complaint shall set forth attempts made by the Complainant
to resolve its complaint pursuant to subsedion (a).

The Commisson shall give pulic naticeof the fili ng of the cmmplaint. Oncethe
Commisgon hasisaued such public natice, any person aherwise entitled to be aComplainant



shall instead have the status of a person submitting comments under subsection (c) rather than
a Complainant.

(c) Comments and Reply

Any person may submit comments regarding the complaint within thirty (30) days after
the date of pulic natice by the Commisgon. Comments sall be served onthe Complainant
and the Covered Entity and onany persons listed in relevant certificaes of service, and shall
contain a detailed full statement of any fads or considerations relied on. Spedfic fadua
alegations $al be suppated by adedaration d aperson a persons with adua knowledge of
the fads, and exhibits sall be verified by the person who prepares them.

The Covered Entity may file aResporse to the Complaint and comments within twenty
(20) days after the date that comments are due. Such Resporse shall be served onall persons
who have filed complaints or comments and shall aso contain a detail ed full showing,
suppated by affidavit or dedaration, d any additional fads or considerations relied on.
Replies sall be dueten (10) days from the date for filing a Resporse.

There shall be no further pleadings filed, urlessauthorized by the Commisson.

3 Commisgon cetermination as to encoding terms for an Undefined Business
Mode

In an urrestricted proceeading, urless otherwise spedfied by the Commisson, to
determine whether Encoding terms as noticed may be gplied to an Undefined Business
Mode, the Covered Entity shall have the burden of proof to establish that application o the
Encoding termsin the Undefined Business Model isin the pulic interest. In making any such
determination, the Commisson shall take into acourt the following fadors:

(i) The benefit to consumers of the new service including but not limited to ealier
release windows, more favorable terms, innovation a origina programming;

(i) Ways in which the new servicediffers from services offered by any Covered Entity
prior to December 31, 2002

(i) Reeasonable and customary expedations of consumers with resped to hane
recording.

4) Determination

(A) Within ninety (90) days of the Commisgon’s puldic notice of the complaint, the
Commisgon shall determine whether to approve the Encoding terms as naticed.

(B) The Commisson may spedfy other procedures, such as oral argument, evidentiary
heaing, or further written submisgons direded to particular aspects, as it deans
appropriate, but in noevent shall such ather procedures delay the processbeyond the
timeframe for Commisson dedsion set forth herein.

(b) Complaint re aservice nat subjed to ndice



In an instance in which a party entitled to be aComplainant has a substantial basis to
believe and believes in goodfaith that a service pursuant to an Undefined Business Model has
been launched withou requisite notice, such party may file acomplaint pursuant to section
76.7 d the Commisson's rules, and in appropriate drcumstances the Commisson shall rule
uponthe complaint within 90 dys.

4, Temporary Bona Fide Trials. The obligations and procedures asto Encoding Rules
set forth in 2(b) and (c¢) and 3@) and (b) do nd apply in the cae of atemporary bonafide trial
of aservice.

5. Certain Practices Not Prohibited. Nothing in this Rule shall be cmnstrued as
prohibiting a Covered Entity from:

(a) encoding, storing or managing Commercial Audiovisual Content within its distribution
system or within a Covered Product under the cntrol of a Covered Entity’s Commercially-
Adoped Access Control Method, povided that the outcome for the consumer from the
applicaion d the Encoding Rules st out in sedions 2(a) and (b) is unchanged thereby when
such Commercial Audiovisual Content is released to consumer control, or

(b) causing, with resped to a spedfic Covered Product, the output of content from such
product in aformat as necessary to match the display format of another device @nneded to
such product, including but nat limited to providing for content conversion ketween widely-
used formats for the transport, processng and dsplay of audiovisual signals or data, such as
between analog and dgital formats and between PAL and NTSC or RGB and Y ,Pb,Pr.



