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To: The Commisson, en banc

REPLY COMMENTS OF AD HOC MDS ALLIANCE
IN RESPONSE TO THIRD NOTICE OF PROPOSED RULEMAKING

AD HOC MDS ALLIANCE (Ad Hoc), by and through two of its undersigned members,
respectfully submitsits reply in the captioned proceedings to the Federd Communications
Commission in response to the comments on the Third Notice of Proposed Rulemaking (TNPR)

portion of the Third Report and Order, Third Notice of Proposed Rulemaking and Second



Memorandum Opinion and Order (the “Order”), FCC 03-16, adopted January 29, 2003 and re-

leased February 10, 2003. Asits reply in response to the comments on the TNPR, Ad Hoc re-

spectfully sates:

Background and Summary

In the Order, in pertinent part, the Commisson redllocated 30 MHz of Mobile-Satdllite
Service (MSS) spectrum in the 1990-2000/2020-2025 MHz and 2165-2180 MHz bands for Fixed
and Mobile services. Additiondly, inthe TNPR portion of the Order, the Commission posed a
series of questions for public comment relating to the specific uses for the redllocated and related
gpectrum. Specificdly included in the issues raised in the TNPR is the rel ocation spectrum for
MDS operationsfrom the 2150-2160/62 MHz band.

Asthe Commission knows from previous filings, Ad Hoc is comprised of smal, inde-
pendent enterprises and minority-owned businesses who are MDS Channel 1* and MDS Channdl
22 licensees in 17 major markets® covering a population of approximately 80 million persons
throughout the United States. It has been an active participant and commenting party throughout
these proceedings, encouraging the Commission to adopt policies that mitigate the harm to licen
sees of MDS Channel 1 and MDS Channel 2 arising from the redllocation the 2150-2162 MHz

band for advanced wireless services.* With Ad Hoc's concurrence, a compromise proposal for

1 2150-2156 MHz.
2 2156-2162 MHz.

3 Atlanta, GA; Chicago, IL; Columbus, OH: Detroit, MI; Houston, TX; Indianapoalis, IN: Los Angeles, CA; Mil-
waukee, WI; Minneapolis, MN: New Y ork, NY; Oklahoma City, OK; Phoenix, AZ; Sacramento, CA; San Diego,

CA; San Francisco, CA; St. Louis, MO; and Washington, DC. Ad Hoc thus constitutes 17 of the 27 stations li-
censed on a primary basisin the 2150-2162 MHz band, which the Commission acknowledges are “ entitled to reloca-
tion”. TNPR at 72 & n. 178. However, Ad Hoc also includes BTA holders and smaller market MDS licensees.

4 See, e.g., Comments of the Ad Hoc MDS Alliance on the Further Notice of Proposed Rule Making, ET Docket
No. 00-258, et al., October 22, 2001 (the “ Ad Hoc Comments”); Reply Comments of the Ad Hoc MDS Alliance on
the Further Notice of Proposed Rule Making, ET Docket No. 00-258, et al., November 8, 2001 (the “Ad Hoc Reply
Comments’). See also Comments of the Ad Hoc MDS Alliance Supporting the NTIA Report, ET Docket No. 00-



relocating MDS licensees from the 2150-2162 M Hz band to the 1910/1990 MHz band was ad-
vanced in this proceeding on July 11, 2002, jointly by BellSouth Corporation, Nucentrix Broad-
band Networks, Inc., Sprint Corporation, WorldCom, Inc. and The Wirdless Communications
Association International, Inc. in their MDS White Paper®. Against this background, Ad Hoc
submitted in its comments herein the following resolutions to the specific issues on which the
Commission sought comment in the TNPR:

1. The only reasonable dternative for the Commisson isto pair 1910 MHz with
1990 MHz and designate them as the replacement spectrum for MDS Channels 1 and 2.

2. The remainder of the 1910-1920 MHz band not used for MDS should be retained
for Unlicensed Persona Communications Services (UPCS) and should be afforded such addi-
tiond flexibility, such as isochronous operations, as the Commission deems appropriate. Such
use for the remainder of 1910-1920 MHz band can coexist with relocated MDS dations, just as
the relocated MDS dtationsin the 1.9 GHz band can coexist with adjacent PCS base stations
without a guardband.

3. The MSS uplink band at 2020-2025 MHz should be used as replacement spectrum
for the displaced UPCS band at 1.9 GHz.°

4, The 10 MHz block that is upper adjacent to the existing 45 MHz of AWS at 2110

2155 MHz should be made available for new services, particularly AWS.

258, August 8, 2002; and Comments of the Ad Hoc MDS Alliance in Response to Third Notice of Proposed Rule-
making, ET Docket No. 00-258, et al., April 14, 2003.

® “A Compromise Solution for Relocating MDS from 2150-2162 MHz,” ET Docket No. 00-258, et al ., July 11,
2002. Itisalso attached for convenient reference in this proceeding as Attachment A to the comments of The Wire-
less Communi cations Association, Inc.

® Others, such as Motorola (at pp. 13-14) and Verizon Wireless (at pp. 8-9) recommend that 2020-2025 MHz
should be reallocated for DOD use as an expansion of the 2025-2110 MHz band. Ad Hoc would also support such a
reallocation.



5. The best use of the 2165-2180 MHz band would be to retain it for future AWS
services.

6. MDS should be relocated to the 1.9 GHz band. The alternative of 2155-2180
MHz would require substantia, spectraly inefficient guardbands and would be incongruous with
the worldwide plan for this spectrum. Relocation of MDS to 1.9 GHz requires no substantive
rule changes since the licensees have dready agreed to operate under existing PCS rules and
power levels. Such relocation adso is the fastest way to clear the 2150-2162 MHz band in one
nationa clearing, thereby expediting the auctioning of spectrum for AWS and facilitating more
rapid introduction of the advanced new services to the public by both AWS and MDS licensees.

When the comments are distilled and synthesized, it is aundantly clear once again, as
gated by Ad Hoc in its comments, that there is no practicable or reasonable aternative to relo-
cating MDSto 1.9 GHz. Firg, thereisvirtualy unanimous agreement that the 1910 MHz band
should be paired with the 1990 MHz band and alocated for fixed and mobile servicesthat are
technically compatible with the adjacent PCS band.” While some UPCS representatives have
entered a token objection to authorizing PCS-compatible services in aportion of the 1910-1920
MHz band, they do not attempt to refute the TNPR’ s observation that existing UPCS usage in
this band is virtualy nonexistent. Nor do they deny that prospective UPCS usage can be ac-
commodated in the exigting 1920-1930 M Hz band, combined with the remaining portion of the
1910-1920 MHz band that is not required for PCS-compatible fixed and mobile services.

Second, while others argue that the paired 1910/1990 MHz band should be alocated for
PCS (or, in Nextel’ s case, solely to Nextd), they ether ignore dtogether the fact that MDS must

be relocated somewhere, or they are content to offer the obvioudy unworkable suggestion that

" Similarly, thereisvirtually unanimous agreement that for technical interference reasons the entire 1910-1920
MDz and 1990-2000 MHz bands cannot be used for PCS-compatible services, and that the spectrum blocks made
available for PCS-compatible services should be adjacent to 1910 MHz and 1990 MHz.



MDS should remain somewhere in the 2155-2180 MHz band. The equities supporting relocation
of MDS to 1910/1990 MHz are far more compelling in any event than for Nexte or for using it
amply as an additiona PCS band. When combined with the fact -- vividly demondrated in this
record once again -- that thereis no plausible dternative for MDS, the case for relocating MDS
operations from 2150-2160/2162 MHz to 1910/1990 MHz becomes overwhelming.

Reply Comments

At the outst, it isimportant to underscore that thereis a substantial consensus, even
among the nonrMDS commenting parties, that the 1910 MHz band should be paired with the
1990 MHz band, and should be alocated for fixed and mobile services that are technicaly com-
patible with the adjacent PCS operations. Cingular explicitly supports relocating MDS to the
1910-1916/1990-1996 MHz band under the terms of the MDS White Paper, as do the MDS
commenting parties® Others support establishment of a so-called G block of spectrum at 1910-
1915/1990-1995 MHz for PCS or PCS-compatible fixed and mobile services, without further
specifying who should be awarded the spectrum® while Nextel doneinsists that the G block
should be established and awarded exclusively to it

Some UPCS representatives do request instead that the existing isochronous UPCS sub-
band be extended from 1920-1930 MHz to the entire 1910-1930 MHz band.** However, they

agree that the existing UPCS band at 1910-1920 MHz is unused; and they do not attempt to show

8 Comments of Cingular Wireless, LLC (Cingular) at pp. 4-6. The MDS commenting partiesinclude The Wireless
Communications Association International, Inc. (“WCAI”), DCT of LosAngeles, LLC (“DCT"), and Nucentrix
Broadband Networks, Inc. (*Nucentrix”), in addition to Ad Hoc.

® Comments of Motorola, Inc. (Motorola) at pp. 2-7; Comments of Ericsson, Inc. (Ericsson) at pp. 2-5; Comments
of Cellular Telecommunications & Internet Association (CTIA) at pp. 2-5; Comments of Verizon Wireless (Verizon
Wireless) at p. 5.

10" Comments of Nextel Communications, Inc. (Nextel) at pp. 5-15.

1 Comments of UTStarcom, Inc. (UTStarcom) at p. 2.; Comments of Siemens Corporation (Siemens) at pp. 1-5.
Comments of Ascom Tateco AB (Ascom); Comments of PHS MoU Group (PHS).



that such usage cannot be accommodated if the 1920-1930 UPCS band is extended to include the
upper portion of the 1910-1920 MHz band that is not utilized for paired 1910/1990 MHz PCS-
compatible fixed and mobile services. Indeed, Arraycomm candidly admitsthat “[ a] ny of the
bands specified by the Commission in the Third Notice could be ahome for TDD-based ser-
vices”!? Thefact remains, therefore, that pairing the 1910/1990 MHz bands for PCS-compatible
fixed and mobile servicesis overwhemingly supported by carriers, manufacturers and MDS op-
eraors aike, and is not mutudly exclusive with accommodeting the legitimate requirements of
the UPCSinterests. The converseisnot true, however, as discussed below.

Additiondly, onceit is acknowledged that the 1910 MHz band should be paired with the
1990 MHz band for PCS-compatible fixed and mobile services, the record clearly confirms that
using the spectrum for MDS operations relocated from the 2150-2160/2162 MHz band, under the
terms and conditions s&t forth in the MDS White Paper, isthe only practica and reasonable solu-
tion. Nexte isnot being relocated from its existing spectrum, unlike the MDS operations; in-
stead, Nextd israther transparently attempting to bootstrap a spectrum interference problem of
its own making in the 800 MHz band into a blatant grab of nationwide PCS spectrum at 1.9 GHz.
There admittedly are dternative solutions to Nextel’ s 800 MHz interference problem that do not
require giving Nextd a spectrum largesse at 1.9 GHz; but there are not workable aternatives to
relocating MDS operationsto 1.9 GHz. Tdlingly, Nextd itsdf istotdly slent on the subject of
where MDS should be relocated if not to 1.9 GHz; and, equdly telling, no one objected to dedi-

cating PCS-compatible operations at 1.9 GHz to MDS relocation.

12 Comments of Arraycomm, Inc. (“Arraycomm”), at p. 3. (Emphasis added). Thiswould include the 2020-2025
MHz band as suggested by Ad Hoc and others.



Relocation spectrum for MDS operations is one of the issues specificdly raised in the
TNPR by the Commisson Y€, of the parties not explicitly supporting relocation of MDSto 1.9
GHz, mogt — like Nextd -- amply ignore the issue dtogether. The suggestions offered by other
parties require placing MDS in some portion of the 2155-2180 MHz band,*® a“solution” which
Motorolaand Cingular explicitly reject as spectrally inefficient and otherwise improvident,* and
others would foreclose by proposing that the band be dlocated exclusvely for Advanced Wire-
less Services (AWS).> Obvioudy, the issue of relocating MDS operations will not and cannot
be resolved by ignoring it; and it remains that the only realistic option for MDS identified in the
record herein is relocating MDS operations to 1.9 GHz under the terms and conditions st forth
in the MDS White Paper.

The record aso demongtrates unequivocaly that the only other identified dternative for
the 1910/1990 MHz band, designating it for a PCS auction, would be similarly improvident. Do-
ing so would diminish the attractiveness of the AWS band at 2155-2180 MHz for potential bid-
ders, because it would preclude a rapid nationwide clearing of the 2150-2155 MHz AWS band.

It would aso substantidly diminish the spectrum available for AWS in the 2110-2180 MHz

13" Ericsson suggests pairing 2020-2025 MHz with 2175-2180 MHz, and evidently is suggesting it as a possible
alternative to the 1.9 GHz option for relocation of MDS. However, the suggestion is unacceptable as atechnical
matter because, as Motorola points out, “base station transmissions [in the 2020-2025 MHz band] would cause inter-
ference into adjacent MSS/ATC base station receivers, necessitating a guard band of at least 5 MHz, and likely
greater.” (MotorolaCommentsat p. 13). That band is similarly unacceptable as atechnical matter for “uplink”
(customer-to-base) transmissions, as pointed out by WCAI, due to “debilitating interference from Broadcast Auxil-
iary Service (‘BAS') operationsin theimmediately adjacent 2025-2110 MHz band.” (WCAI Commentsat p. 23).
Therefore, the 2020-2025 MHz band cannot seriously be considered as replacement spectrum for MDS operations.

14 AsAd Hoc and other parties have previously explained, leaving MDSin any portion of the 2155-2180 MHz
band would require large, spectrally inefficient guardbands between their operations and adjacent AWS operations;
and would be incongruous with worldwide AWS designations. Motorolanotesat p. 17 that “relocation of MDS
incumbents within the [2155-2180 MHz] band would not be feasible due to the significant likelihood of interference
from AWS transmittersinto MDS receivers’ and that “[w]ith current technology, a guard band of 3-5 MHz would
be necessary between AWS and MDS spectrum” and “is not feasible”. Cingular similarly dismissesthis option (at
p. 6) as “technically problematic and unworkable”.

15 E.g., CTIA at pp. 6-7; Verizon Wireless at pp. 7-8.



band, due to the need to excise from the AWS dlocation enough spectrum for the MDS band it-
sdf, aswell as enough spectrum for suitable guardbands for MDS operations. As aresult, the
AWS dlocation at 2110-2180 MHz would be diminished by far more than the PCS dlocation at
1.9 GHz would gain, and the diminution of AWS would be directly reflected in subgtantialy
lower AWS auction revenues. In short, designating the 1910/1990 MHz band for a PCS auction
would be no more than penny wise, but most assuredly would be pound foolish.

Two other pointsin thisregard should be reiterated briefly. In relevant part, Section 257
of the Communications Act, 47 U.S.C. 8257, enjoins the Commission to “identify[] and dimi-
nat[€e] . . . market entry barriers for entrepreneurs and other small businesses in the provision and
ownership of tdlecommunications services’. Ad Hoc is the only representative of smal and mi-
nority-owned businesses whose very exisenceis a stake in this proceeding; and the Commis-
son’s choices present it a classic opportunity to give substance to the public policy embodied in
Section 257. If the Commission does not provide MDS operators in the 2150-2160/2162 MHz
band with reasonably comparable spectrum, i.e., relocate them to the 1.9 GHz band, the Com-
misson will have erected yet additional barriers for entrepreneurs and other small businesses,
rather than eliminated them as mandated by Section 257 of the Communications Act.*®

Similarly, failure to provide MDS operators in the 2150- 2160/2162 MHz band with ap-
propriate replacement spectrum will absolutely destroy their existing businesses and contractual
relations with their lessees. Such a harsh result would be directly contrary to long-established

policy that the government should avoid interfering with contractua relationships except as alast

16 While the TNPR suggested (at 172), that the Commission might be able to provide less replacement spectrum for
MDS relocation, due to advances in technology, none of the commenting parties agreed with this unprecedented and
facially abhorrent notion. The BAS example cited by the TNPR is clearly distinguishable on its facts and does not
support the TNPR’ s suggestion; and the DTV transition is but the latest in along and unbroken policy of replacing
spectrum lost by licensees to areallocation with equivalent bandwidth. Thereis absolutely no basis for departing
from that policy in the case of MDS operations in the 2150-2160/2162 MHz band.



resort, and could not be justified under any other public interest sandard. MDS operators are the
only stakeholdersin this proceeding that face such dire consequences as the result of the Com-
mission’s decisons herein; others are seeking to supplement what they dready have without
having to forfeit their existing operations. For that reason aone the equities of the MDS opera-
tors are entitled to utmost consideration.
Concluson

Three basic facts are unassail ably established by the commentsin response to the TNPR:
Firdt, pairing the 1910-1916 MHz and 1990-1996 MHz bands for PCS-compatible fixed and mo-
bile servicesis overwhemingly supported by the commenting parties and does not foreclose
granting the reasonable requests of the remaining parties, who seek expansion of the UPCS band
at 1920-1930 MHz. The only red question is whether the paired 1.9 GHz band is used for MDS
reloction; whether it is awarded to Nextel; or whether it is auctioned for an additiona PCS band.
Second, relocating MDS operations from the 2150-2160/2162 MHz band to 1.9 GHz is explidtly
supported by many of the commenting parties, is consstent with the positions taken by al parties
advocating creetion of a G block except Nextel, and is overwhelmingly dictated by analys's of
the equities supporting the dternative uses for 1.9 GHz. This option enhances the AWS aloca
tion, provides for immediate clearing of the AWS band without litigation, and vastly facilitates
the rgpid introduction of AWS to the public. Third and findly, no plausible dternative to relo-
cating MDS operations to the 1.9 GHz band has yet been identified, despite numerous opportuni-
ties and repested invitations by the Commission for interested parties to do so.

Under dl of these circumstances, the Commission’s decisonis not adifficult one; it

should promptly issue its decision providing for the relocation of MDS operations from the



2150-2160/2162 MHz band to the 1910-1916/1990-1996 MHz band pursuant to the terms and
conditions st forth in the MDS White Paper .
Respectfully submitted,
BROADCAST DATA CORPORATION
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