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REQUEST FOR TEMPORARY WAIVER OF
SECTION 73.624(F) OF THE COMMISSION’S RULES

Paxson Communications Corporation, corporate parent of the DTV licensees, permitees,
and applicants listed in Appendix A (collectively, “Paxson”), by its attorneys and pursuant to
Section 1.30f the Commission’srules,” hereby requests a temporary waiver of Section 73.624(f),
which soon will require that certain commercial television stations begin simulcasting 50% of
their analog program schedule on their digital channel and, accordingly, commence digital
operation during non-prime-time hours.” Due to the continuing inability to secure cable carriage
of DTV signals and uncertainty about the simulcast requirements themselves, as well as a
continuing lack of consumer adoption of DTV technology, the public interest would not be
served by requiring Paxson’s compliance with these new requirements. Consequently, as the
largest owner of DTV stations in the country, adherence to the current simulcast phase-in

schedule will impose needless maintenance, power, engineering, and overhead costs on Paxson

' 47 C.F.R.§ 1.3.

47 C.F.R.§ 73.624(f). This requirement applies to non-network affiliated commercial
DTV stations in the top thirty television markets and all commercial DTV stations outside those

markets.



in the midst of an already strenuous and expensive DTV build-out. Accordingly, a one-year
waiver of the rule would serve the public interest to a far greater degree than adherence to the
current rule.?

1 BACKGROUND

Paxson owns and operates 61 full-power television stations, all of which are affiliated
with PAXTV, an emerging network devoted to family-oriented television that provides an
alternative to the steady stream of sex and violence offered by many of the other broadcast and
cable networks operating today. Launched in 1998, PAXTv now reaches over 88% of U.S.
television households via nationwide broadcast television, cable and satellite distribution
systems.

Paxson has been at the forefront of the DTV transition, and it has argued consistently for
broadcasters to implement and capitalize on unique digital features permitted by the new DTV
technology. Paxson has participated actively in the Commission’s rapid DTV roll-out by placing
some 29 full-power DTV stations into operation thus far, it expects to launch 9 more DTV
stations in the next six months. Paxson has spearheaded several initiatives aimed at speeding the
DTV transition —most notably Paxson’s multicast must-carry proposal, which would allow
broadcasters to upgrade service to local communities by expanding viewers’ programming
choices and giving consumers more reasons to purchase DTV receivers. Paxson also has
expended considerable resources attempting to accelerate the return of analog spectrum, an

endeavor the Commission has stated is integral to the DTV transition.* Through all these efforts,

? Paxson intends to continue to program DTV only in prime time during the pendancy of
this waiver request.
) See. e.g., Service Rules for the 746-764 and 776-794 MHz Bands, and Revisions to Part

27 of the Commission’s Rules Carriage of the Transmissions of Digital Television Broadcast
Stations, Review of the Commission’s Rules and Policies Affecting the Conversion to Digital
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Paxson has stressed the importance of pursuing a rapid DTV roll-out, while maintaining due

regard for the technical and financial needs of broadcasters who continue to provide free. over-

the-air service to the viewing public. The present waiver request is designed to ensure that such

service continues

I TEMPROARY WAIVER OF THE SIMULCAST REQUIREMENT WILL AID
BROADCASTERS THAT ALREADY HAVE UNDERTAKEN AN EXPENSIVE

DTV BUILD-OUT WITHOUT DAMAGING ANY COGNIZABLE PUBLIC
INTEREST.

The Commission may grant a waiver of its rules where particular facts make strict
compliance inconsistent with the public interest and where a waiver would not undermine the
rule’s policy objective.? Paxson’s request for a temporary waiver of Section 73.624(f) satisfies
this standard because, without cable carriage, adherence to the simulcast requirement will not
advance the DTV transition or improve service to television viewers, while placing undue
financial and technical burdens on Paxson’s DTV stations that are not justified by any public
benefit. The 50% simulcast requirement that becomes effective on April 1, 2003, will represent
a four-fold increase in Paxson’s DTV stations’ operating schedule, with corresponding increases
in the stations’ operating costs. For Paxson, with its large number of DTV stations, these
additional costs will be substantial. The Commission should only require these expenditures if
the simulcast requirement is likely to advance the DTV transition. Paxson submits that in the
current environment, it will not.

At this point in the DTV transition, regulatory uncertainty remains in two interrelated
areas that are central to broadcasters’ transition planning. The first, and arguably most

important, is DTV must-carry. In January 2001, the Commission tentativelydetermined that it

Television, Order on Reconsideration Of the Third Report and Order, 16 FCC Red 21633, 93
(2001).

g WAIT Radio v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969).



would not grant mandatory carriage rights to both broadcasters’ analog and digital signals and
would not authorize digital signal carriage until stations turn in their analog spectrum. but it
deferred final consideration of the issue pending the development of a more complete record.*
That record has been developed extensively but the Commission still has not acted. some two
years later. This matter is ripe for Commission action. The second area is the Commission’s
construction and operations requirements. On January 27, 2003, the Commission issued its
Notice of Proposed Rulemaking for its second biennial DTV review, asking whether it should
alter or eliminate the simulcast requirements and whether doing so will require additional
changes to the broadcast requirements of DTV licensees.’

Paxson requests only a brief, one-year waiver of Section 73.624(f} while the Commission
resolves the regulatory uncertainty regarding cable carmage of DTV signals, allowing
broadcasters to assess their business options for introducing new digital services in an
environment of known risks and benefits. As the Commission knows, the introduction of new
and innovative services is essential to the DTV transition. One major new service that Paxson
has pursued vigorously is multicasting, providing the potential for viewers to receive additional
free over-the-air digital programming streams using the same amount of bandwidth currently
available for a single channel of analog programming. The public generally will not benefit from
such new digital services, however, because 85% of viewers currently receive broadcast

television through cable and satellite, not over the air.®> Accordingly, until broadcasters obtain

o Carriage of Digital Television Broadcast Signals, First Report and Order and Further
Notice of Proposed Rulemaking. 16 FCC Rcd 2958 (2001).
! Second Periodic Review of the Commission’s Rules and Policies Affecting the

Conversion To Digital Television, Notice of Proposed Rulemaking, MB Docket Nos. 03-15, 99-
360, 00-167, 00-168, FCC 03-8 (rel. Jan. 27, 2003) (*‘Second Biennial Review NPRM).

8 Annual Assessment of the Status of competition in the Market for the Delivery of Video
Programming, Ninth Annual Report, MB Docket No. 02-145, FCC 02-3389 5 (rel. Dec. 31,
2002).



carriage of their DTV signals, most viewers will be shut out of the DTV transition — and DTV
innovations. The Commission cannot reasonably expect consumers, broadcasters, cable
operators, or consumer electronics manufacturers to rush to this result, and the agency should not
expect that an expansion of DTV service beyond prime-time hours will mitigate this outcome.
Until broadcasters obtain carriage of their DTV signals, the requested waiver would not
harm viewers or the public interest. The waiver will not affect the availability of over-the-air
service from the nation’s most-watched television stations. As the Commission has recognized,
it is the major network affiliates in the top 30 markets that are “expected to lead the transition to
DTV,” and they already are required to operate their DTV stations anytime the analog station 1s
operating.” As affiliates of an emerging network, Paxson’s television stations are not among this
group. Additionally, Nielsen rating figures indicate that Paxson’s prime-ttme viewers average
less than 1/7 the average prime-time audience of the “Big Four” broadcast networks.
Consequently, viewers would nor be deprived of digital programming they would have been
likely to access, while Paxson will be spared the considerable financial and technical strains of
operating both analog and digital stations simultaneously over twelve hours per day for the next

year.

III.  NEW SERVICES-NOTA SIMULCASTING REQUIREMENT - ARE NEEDED
NOW TO ADVANCE THE DTV TRANSITION.

At this point, the Commission is attempting to shape its policy to bring about a prompt
close to the DTV transition. Indeed, over the past year, much has been accomplished. Over 800

DTV stations are on the air.'” Prices for DTV receivers are dropping.’” The amount of HDTV

? Fifth Report and Order, 12 FCC Red 12809,

10 See DTV Stations Authorized To Be On The Air, March 12, 2003, available at
http://www.fce. gov/mb/video/files/dtvonairsum.html.




content is increasing, and with it, there is sure to be increased consumer interest.” Paxson
applauds and continues to support these developments.

Nonetheless, much work remains to be done. Over the past two years, over 50 million
analog television sets have been sold, while only an insignificant number of digital monitors and
an infinitesimal number of monitors equipped with DTV tuners have been sold.” Consequently.
only a vanishingly small Fraction of viewers can actually receive DTV over-the-air. The
Commission wisely recognized this impediment to the transition last year when it established its
mandate that over-the-air DTV tuners be placed in an increasingly large percentage of digital
television sets throughout the remainder of the transition.'* That mandate will not begin to
apply, however, until 2005, and will not be in full force until 2007."> Consequently, viewers will
not be receiving over-the-air DTV service in any significant numbers for quite some time. The
few viewers that will receive such service do not justify the costs of increased station operation.

Paxson shares with the Commission a sense that the DTV transition must be completed
quickly; as Paxson on many past occasions has demonstrated its support for the return of analog
spectrum and the institution of new services. To bring about these benefits, the Commission

now must focus on how it will bring the DTV transition to an end. This inquiry must start with

Y See, e.g., DTV Ser Marker: Alive and Kicking. March 18,2003, available athttP://W.
dipitaltelevision.com/2003/march/news0311 1.shtm]

2 See. e.g., Broadcaslers are Delivering 2.000 Hours of High-definition Programming This
Season; 50% More Since Lasr Year, October 3, 2002, available at http://www digitaltvzone.com/
news/news items/1Q0 03 02.html: Sears, CBS Team Up to Broadcast in HDTV, February 20,
2003, available at http://cbs.sportsline.com/u/chs/sportsfews/0220ncaahdty.hitm.
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Review of the Commission’s Rules and Policies Affecting the Conversion To Digital
Television. Second Report and Order and Second Memorandum Opinion and Order, 17 FCC
Red 15978, 9 34-35 (2002) (describing dearth of over-the-air DTV tuner sales).

" See id., ¥ 35 (detailing lack of DTV tuner penetration, inclusing evidence that only 0.2%
of television households have a set capable of tuning over-the-air DTV signals).

. See id., § 40; 47 C.F.R. § 15.117(i).



httP://W
http://cbs.sportsline.com/u/cbs/sports

the Congressionally imposed 85% penetration threshold.'® Although Congress has specified a
December 31,2006, deadline for the end of the transition, the 85% penetration threshold means
that the Commission must make decisions designed to maximize DTV penetration. The same
numbers that show broadcasters need cable carriage to provide new services show that without
cable carriage. the Commission can never meet the 85% penetration requirement. Even if
everyone in America owned a digital television, the Commission would be unable to satisfy that
85% test unless cable operators actually carried broadcasters’ DTV signals

Cable operators have resisted carrying broadcasters’ DTV signals, arguing that they offer
little more than the existing analog channels that they already are required to carry. Even where
new services are available, cable operators have shown that they will not carry broadcasters’
innovative multicast digital signals, citing the lack of mandatory camage.”

Cable operators’ refusal to carry broadcasters’ digital services illustrates the
unreasonableness of imposing at this time Section 73.624(f) on emerging network’s affiliates
An increase in digital simulcasting from prime-time to daytime will not provide consumers with
new services. It will not provide consumers with incentives to buy DTV receivers. Indeed, it
will move consumers and broadcasters no closer to the 85% penetration threshold than they are
currently. Nor will the simulcast requirement enable broadcasters to reach an audience of any
reasonable size or put broadcasters in any better position to complete the DTV transition quickly.
Instead, Section 73.624(f) will simply impose additional power and maintenance expenses as
well as additional wear and tear on equipment on the very broadcasters that are least able to bear

these costs. Moreover, additional operating expenses will subtract from funds available for

16 47 U.S.C. § 309()(14)(B).

v See, e.g., Letter from Association of Public Television Stations, the Corporation for
Public Broadcasting, and the Public Broadcasting System, to Chairman Michael Powell, CS
Docket Nos. 98-120, 00-96, 00-2, filed February 27,2003.



developing new services and programming. In Paxson’s case, these costs will be multiplied due
to the large number of DTV stations 1t operates.

IV. CONCLUSION

Broadcasters are rolling out DTV service at a tremendous pace and expense. The
Commission should not now risk delaying the DTV transition by imposing expanded service
requirements while DTV cable carrage is not assured. Until the majority of viewers who
subscribe to cable have access to the local DTV signals. there is little to gain by forcing affiliates
of emerging networks like PAXTv to operate DTV stations during non-prime-lime hours.
Accordingly, Paxson respectfully requests a temporary, one-year waiver of Section 73.624(f) as
set forth herein.

Respectfully Submitted,

PAXSON COMMUNICATIONS CORPORATION

/
/W/Mw—/@
William L. Watson M2
Vice President

Paxson Communications Corporation
601 Clearwater Park Road

West Palm Beach. FL 33401

cc: Mr. Clay Pendarvis (viaHand Delivery)
Mr. Richard Chessen (viaHand Delivery)

March 20.2003



Licensee Call Sign Facility ID

22644

Paxson Oklahoma City License, Inc. KOPX-DT 2566

Paxson Houston License, Inc. KPXEB-DT 58835

Paxson Denver License, Inc. KPXC-DT 68695

Paxson Dallas License, Inc. KPXD-DT 68834

Paxson Kansas City License, Inc. KPXE-DT 33337

Paxson Salem License, Lnc. KPXG-DT 5801
Paxson Minneapolis License, Inc. KPXM-DT

Paxson Los Angeles License, Inc. KPXN-DT 58978

Paxson Hawaii License, Inc. KPXO-DT 77483

Paxson Communications License Company, LLC KPXR-DT 21156

KWPX-DT 56852

WFPX-DT 21245

WNPX-DT 28468

WPXD-DT 5800

WPXH-DT 73312

WPXM-DT 48608

WPXN-DT 73356

WPXR-DT 70251

WPXV-DT 67077

WXPX-DT 6601

‘axson Sacramento License, Inc. KSPX-DT 52953

‘axson Tulsa License, Inc. KTPX-DT 7078

‘axson Salt Lake City License, Inc. KUPX-DT 57884




Licensee Call sign Facility D

Paxson Boston-68 License, 1nc. WBPX-DT 7692
WDPX-DT 6476

WE'XG-DT 48406

Paxson Chicago License, Inc. WCPX-DT 1098
Paxson Greenshoro License, Inc. WGPX-DT 65074

“ Paxson Hartford License, Inc. WHPX-DT 51980
Paxson Indianapolis License, Inc. WIPX-DT 10253
Paxson Charleston License, Inc. WLPX-DT 73189
Paxson Orlando License, Inc. WOPX-DT 67602
Paxson Philadelphia License, Inc. WPPX-DT 51984
Paxson Atlanta License, [nc. WPXA-DT 51969
Paxson Jax License, Inc. WPXC-DT 71236

| Paxson Milwaukee License, Inc. WPXE-DT 37104
" Paxson Buffalo License, Inc. WPXJ-DT 2325
"Paxson Knoxville License, Inc. WPXK-DT 52628
| Paxson West Palm Beach License, Inc. WPXP-DT 27290
| Paxson Jacksonville License, Inc. WPXU-DT 37971
Paxson Washington License, Inc. WPXW-DT 74091
Paxson Scranton License, Inc. WQPX-DT 64690
Paxson Raleigh License, Inc. WRPX-DT 20590

| Paxson Wausau License, Inc. WTPX-DT 86496
Paxson Lexington License, Inc. WUPX-DT 23128
Paxson Washington-60 License, Inc. WWPX-DT 23264




Licensee Call Sign Facility ID
Paxson Albany License, Inc. WYPX-DT 13933
| Paxson Battle Creek License, Inc. WZPX-DT 71871
Amenca 51, L.P. KPPX-DT 26655




