
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

: -cxwMJNwm6~ 
-0FMsECATIRy 

In the Matter of ) 
) 

) 
) 
) 
) 

Improving Public Safety Communications ) WT Docket No. 02-55 
in the 800 MHz Band 

Consolidating the 900 MHz Industrid 
Land Transportation and Business Pool 
Channels 
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COMMENTS OF KENWOOD COMMUNICATIONS CORPORATION 

Kenwood Communications Corporation (Kenwood), a major manufacturer of quality 

products and systcms lor thc wireless tclccoinr~iunications indusby, hercby rcspccdully subniits its 

coinincnts in 1-esponsc to llic PuMc .No/& (he Notice), DA 02-2202, rcleased Scptemhcr 6, 2002. 

The Uotice sceks comment on die so-called "consensus plan" filed in this proccctling by seventccn 

par-tics, proposing a solution to the incidcrits of hmnfd  intcrference to Public Salety communications 

systcrns at 800 MHz. Kenwood liled coniinents earlier in &us proceeding, and rcafhms those 

coriinicn~s herein, LO the extent that they address portions of the "consensus plan" proposal. It is to be 

iiotcd as well that Kenwood is activcly associatctl with thc advocates of thc consensus plan, arid is a 

niernhcr of swne of thc associalions represcntcd in thc group which tlevcloped the consensus plan. 

In thc interest of Kenwood's authorized dcalcrs and thcir customers, and Kenwood Systems' 

wstoiiicrs, Kcnwood statcs as follows. 

1, Kenwood appreciates thc dilliculty of miving at a f i r  and equitable nicthod of addressing 

h e  intcrhcncc hat has arisen at 800 MHz, and as well the mount of good faid) ef?ort that has gone 

into the development of the consciisus plan. Most of all, Kenwood apprcciatcs the i m p o m c c  of 



protecting public sdcty entitics from interlcrcncc in the 800 MHz band, as it has stated previously in 

I l l i s  proceeding. Nevertheless, Kenwood is concerned about the plan from thrcc perspectives: (1) it is 

lundarncntally unfair and pcnnancridy darnaging to a number of small business entitics; (2) thc 

cx~rcinely high costs are unfiir to larger industrial entities; and (3) it is complctely inconsistent with 

clvar, long-entrcnched and fair FCC policy in ternis of cost allocation in order to accommodate 

iicwcr tectuiologics in maturc, fully-dcpk~yed spectrum. 

2. Thc Notice of Proposcd Rulc Making in t l l i s  proceeding expressed a desire to minimize 

disruption o l  incunibent liccnsecs and h c  existing licensing structurc in the 800 MHz band. The 

coiiscnsus plan would cause traditional SMR and Busincss and IndustriaVIand Transportation 

(H/II.'l') iiscrs in the (:encral Category climncls at 806-809 MHz arid 851-854 MHz 10 have to 

irlwatc to diffcrcnt channcls, without any rciniburserncnt olkrcd at all from any sourcc. This 

clr;uacteristic is unfair, arid substantially disruptive LO these incumbent licensees, and therefore fails to 

incct the "miriiniized disruption" goal s ~ c d  in the Notice. Nor can the Commission meet its 

obligAlioiis under the Regulatory Flexibility Act if it adopts the consensus plan without modification. 

3. Wliilc the consensus plan is airncd at solving thc burgeoning problcm of interference to 

public salcty from cellular anti low-site architccture in the 800 MHz band, the impact ofthe plan on 

~raditional SMR and 13/II,T incumbcnts is csscntially ignorcd. Most would agrcc that public safety 

cn~itics, k ing  ( I )  the principle Tictin1 of tlic intcrfcrence from cellular architccture systcins at 800 

MlIz. m t l  (2) least ablc to lmr Ihc cost of rclocation, within or outside the 800 MHz band, should 

not bmr ttie cost of inkrfcrcnce resolution. IL should be equally obvious that the traditional SMR and 

H/lLT incumbent licensees arc in 110 better position to bear the relocation costs and expcnses, and 

 AI llicsc licensccs, not being contributors to the incompatibility bctween cellular architecture 

licciisccs ;uid other liccnsces in the band, should not have to bcar the cost of relocalion. 

1. I t  is not only rclocation cxpcnscs that are at issuc in the case of traditional SMR licensees at 

800 MHz. Thcsc are typically sniall business cutities, which are competitors to cellular services and to 
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h'cxtcl. Traditional SMR providers arc in a dillicult competitive posture, with razor-thin margins, and 

tlicir customcrs xe increasingly unwilling to bear relocation expenscs. Even if the SMR licensee bears 

all ol Ihc cxpenses of rclocation, passing none of h e m  on Lo customers, the disruption to the 

custonici.'r business lroin the rechanneling of the radios will inevitably causc the custonier to look 

clscwherc lor service. l'hc customer basc for 800 MHz traditional SMR providers is fragile. SMR 

providers actively conipctc for customers with cellular, PCS, and cellular-architccturc SMR services. 

,411~ signilicant disruplion of the service provided by conventional SMR companies will cause SMR 

crislomcrs to convert t o  a compcting providcr not subject to the disruption that retuning or 

rcI)I".cnicnt of equipmcnl ncccssitates. The conscrisus proposal, thercforc, is substamtially disruptive 

to traditional SMR liccnsccs, and works cxclusivcly to the advantage of Nextcl and cellular- 

architcclure scrvircs, and to the disadvantagc of compelilion in the provision of dispatch-type SMR 

sctvicc. 

5.  l'hc record in this proceeding iiicludcs comments from companies such I N I X I ,  and 

ohei- l3/ll,T liccnsees, detailing the unrcinibursed direct cos& that would be incurred from the 

adopion of the consensus p h i ,  or similar "rebanding' proposals. INTEL, for cxample, calculates 

(aid Kenwootl's own estirnatcs support that calculation) that it would cost $4.5 million to retune its 

cquipnient under any  rebanding proposal. rlhis unbudgeted cost comes at a time whcn thc 

tcc-hnolo~ indusw is in a difficult posture economically. More fundamentally, INTEL conlributcs 

t i o t  onc whit to the interferencc problem at 800 MHz, but is asked to bear a bemcndous expense so 

th r t  the cellular architcc(urc liccnsces (assuming lor thc moment that cellular architecture licensees 

;uc all contributors to public safety interfcrcnce) which do contribute to the problcm are bailed out. 

'This is iiicquitablc in he extreme. The conscnsus p h i  proponents argue at page 24 of thcir reply 

coiiinicnts that die consensus plan would cause "minimum disruption to existing senices." That 

mitention is pure sophis~ry with respect to traditional SMR and B/II=I' licerisecs wtiosc business 

oprrations would be subsmtially disrupted and, in the case 01 the former, competitively 
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disatlvmtagctl, and econoinically cripplcd at thc worst possible time. 

6. Incumbent liceiisccs with substantid investment in channcls and equipment iIi that banci 

should not he disrupted. Conimcrcial SMR Incilities provide quality dispatch and interconnection 

seivicc to customers, and do so competitively with cellular, PCS, othcr traditional SMR, and 

cclltilarixcd SMR seniccs. l'tis hcalthy competition benefits consunicrs. l h e  imposition of retuning 

costs f i r  SMR, Husincss, or I/LT liccnsccs that are not rcimhurscd is an anticompetitive, as well as 

incquitablc, solution. 

7. Thc consensus plan inakcs several fundamental assumptions, which should not be made 

witliou~ liirthcr study. First, it assuincs dial therc is fundamental incompatibility bctween and among 

800 MI+ liccnsccs which can only be rcsolvcd hy a wholcsale "rcstructuring" ofthe band. Second, it 

assiinics that thc intcrlerencc rcsolution burden must bc shared among all or most incumbent 800 

MIlz licensees, regardlcss of the rclativc conkibution of those licensecs to the problem. Third, it 

assiinics that, hccause of h e  ncccssity of legislation (which may or may not be forthcoming) and the 

iiihcrcnt delay in relocalion of public salcty entities to the 700 MHz band, that altcrnative should be 

rciiiovcd from thc tahle. Nonc of Ihesc assumptions is, in Kenwoods view, established by the record 

siillicicritly that thcy can be reasonably acccptcd. 

8. Thc most glaring inequity in thc coiiscnsus plan is the lack of reimbursement for displaced 

traditiorral SMR and 13/11,T liccnsees. Obviously, h e  faircst solution to public safcty interference 

would he 10 require h a t  it bc resolved on il case-by-case ha is .  Fairness dicktcs that the last in time to 

amvc at the site who is il contributor to Ihc ICMC problcm is the one obligated to resolvc it and lo 

lxar thc burden and cxpeiisc of doing so. In this case, using a case-by-caw approach, incumbent 

traditional SMR and B/ILT liccnsccs would not havc to relocate, or if they did, they would be 

reimhurscd by the entity that crcated the problcm, typically the last in time to arrive in the markct. 

Lvcn reimhurscment would not address the problcm of the hditiond SMRs, to thc exknt tllat their 

ciistomcrs would have to retune or obtain new equipmcnt, whicli stands to eviscerate their customer 



base 

I). Kcnwood's comments in this proceeding carlier argued that the Comniission has 

consistently, in cases involving relocation of incumbents to accommodate new (but incompatible) 

rccluiologics, utilized a mcchanism whcrcby displaced incumbents arc reimbursed actual cos& (and 

in drc cdse of equipmiit hat  rannot bc retuned or adapted to tlie new band or band segment, 

t-eimbursed for actual rcplaccnicnt cost). Thus wa done, for example, in order to implement PCS at 

2 GHz; in tlie 800 MHz auclion proceedings; and most recently, in order to implement Mobilc 

Salellitc SeMce at 2 GHz in die bands lonncrly occupied by broadcast auxiliary liccnsecs. See, c.g 

R~.rl~~~r/olnicfir OS ,Ypcr[runi io Iljx-our,qc hinovation ill thc [Jsc OS New Telecomiiunica~ons 

7?rlisiolo,es, 7 FCC Rcd. 6886 (1992); Mofde SateUite Semce at 2 GHz, 12 FCC Rcd. 7388, 7396- 

7101, (1997); Rcr/es&iatibn of'& 1%7-1.9.7 CHz Frequency Band, 15 FCC Rcd. 13,430 (2000) In 

[hc 17.7 GHz proceeding, h e  Commission rcaffirnied its policy of placing the cost of involuntaq 

relocation to conipamhle facilities on new entrants. 15 FCC Rcd. at 13,468, pxagmph 78. 'I'his policy 

tias l)ccn applied consistcntly in diffcrcnt rontcxts, and has bccn upheld cacti time on appcal. Sec, 

.-l.s.svtia~ion of Pubhe ,We& Cosnrniinica~osis Oficids Intcrnahond Inc. v. FCC 76 F.3d 395, 397, 

'1.00 (D.C. Cir. 1996); Snid/ Rr~siric,~s ill Tclcco~i~municati~~~i.~, hie. v. FCG 251 F.3d 1015, 1017, 

1026 (D.C. Cir. 2001); Tc/cdcsir, Z,ZL' v. FL%: ___ F.3d __, D.C. Cir. No. 00-1466, Decided 

Dcccmbcr 28, 2001. The Tc/edcsic casc is instructive hcrc, because it did not involve new spechm 

sh;uing arrangements. According to tlie Court of Appeals for the D.C. Circuit: 
In Emerging Technologies, thc FCC acknowledged that incumbents that are forced to 

rclocatc involuntarily will not incur any costs as the result of forced relocation, and 
may cven bencfit in some instances if their aging equipment is replaced with slate-of- 
the-art technology. Tfurd Repori and Ordcr and Memormdum Cjpinion and Ordcr, 
8 F.C.C.R. 6589, 6595 p.16 (1993). The Commission viewed such a result as the 
Icgitiniate byproduct of a proccss whereby important terrestrial scrvices arc uprooted 
+pins( tllcir will to accommodate newer tectuiologics. The Commission's consistcut 
policy has been io prevcnt new specmrn users from leaving displaced incumbents 
with a sum of money too small to allow them to resumc their operations at a ncw 
location. See 2 GHz M5SRcIoca~ion Ordel; 15 F.C.C.R. at 12,352 p.109 (expressing 
thc Commission's view, dating from h e  Emerging Technologies proceeding, tllat 
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existing operations should not bc disruptcd during die transition to emerging 
tcclinologies). 

...' l.hcrc is only one notable difference bctween Emerging Technologies and h s  case: 
emerging Technologies involved an entirely new service displacing incumbent 
liccnsees, while, in this case, satcllite and terrestrial users already coexisted in h e  18 
GHz band on a co-prinwy basis (citation oniined). This is a difference without 
sigdicancc, however. Tcledesic and odier coinpanics plan to launch cornprehensivc 
new satellite systems involving millions of earth stations that will be licensed on a 
hlankct basis. To accommodate hesc new systcms, existing terrestrial users must he 
displaced like the incumbents in Fherging Technologies. The compensatory and 
preservationist justifications fot- hc  "comparablc facilities" requirement therefore apply 
equally in h i s  casc... 

IO. 'The situation here is virtually identical to ha t  in Te/e&sic. Cellulaizcd SMR is not an 

"elllet-ging tecluiology', low-site teclmology is Ilic new cntrant into a mature allocation, which is 

apparently, according to the conscnsus plan, incompatible vis-a-vis incumbcnt licensccs at 800 MHz. 

The Commission has allowcd the implcrnentation of cellular architecture SMR systcms which cause 

intcrfcrence to incumbent users. Any displaccnicnt, whether of public service or non-public service 

licciisces at 800 MHz, neccssary Lo accommodate cellular archtecture SMRs or othcr low-site 

Farilitics, should he reimbursed, so as to insure hat ttic Commission's firm policy "that existing 

oprrations should not be disrupted during the wansition to emerging (or in thus casc incompatible) 

tccluiologtes" is consistcntly applied. 

1 I ,  Thcrcfore, the conscnsus plan is incompatible with well-established Commission policy, 

as it does not provide for rcitnbursenicnt of all expenses for retuning or replaccment cost of 

equipment, should any displacement occur. 

12. In sum, the conscnsus plan (and a5 well any 800 MHz rebanding plan) rcpresenb in some 

rcspects a "quick fix" for a complex problcm. ??le solution in this case ofi'ercd by the consensus plan 

would hencfit public safety cntitics and cellular architecture systcms, hut would work to tile scvere 

cotilpctitive and economic disadvantage of incumbent licensees which are not conhibutors to he 



problcin being atldrcssetl. It is, tliercfore, an incomplete solution, and one that is flawed in tlie above 

important respects. 'Ihc Commission at 800 MHz lias a coinpctitive market for CMRS scrvice. That 

Icvcl of competition is healthy for consumers and should not be disrupted by regulatory decisions that 

p l , ~  a disproportionate burdcri on traditional SMR service providers, or whch impose substantial 

m d s  and burdcns on Uusincss or InduslriaVIaid 'Transportation licensecs wherc there is no 

irccessaq arid ollscmng lienclit to  tlieni, 

Therefore, h e  foregoing considered, Kenwood Communications Corporation rcspectfdly 

requcsls that the consensus p1m not be adoptcd in its prcsent form. 
Respectfully submitted, 

KENWOOD COMMUNICATIONS CORPORATION 

I / Christopher D. Imlay 
Its Regulatory Counsel dJQ 

I N  )OTH FRERJX IMIAY & TEPPI.:R, P.C. 
I1356 Cape May Road 
Silver Spring, Maryland 20904-601 I 
(301)  384-5525 

Septeinbcr 23, 2002 
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