
A R T I C L E  I V  

COVENANTS 

4.1 

(a) 

Conduct of Business bv the Company Pending the Closing. 

Subject to any obligations as a debtor or debtor in possession under the 
Banknuptcy Code, any quirementS of the Joint Provisional Liquidators (whether pursuant to the 
Bermuda Orders or any other order of the Bermuda Court), andor any order of the Bermuda 
Court, and except as set forth on Schedule 4.1, during the period h m  the date hereof and 
continuing until the earlier of the tenrdnaton of this A m e n t  in accordance with its terms or 
the Closing, unless each Investor otherwise agrees in writing, the Company shall, and shall cause 
each of the Subsidiaries to: (i) conduct its business in the Ordmary Course of Business, 
inchhg meeting its post-Petition obligations as they become due; (ii) use reasonable efforts to 
preserve and maintain its relationships with its customers, suppliers, partners, lessors, licensors, 
licensees, contractors, distributors, agents, officers and employees and other Persons with which 
it has s imcant  business relationships material to the business of the Company except in 
relation to Executory Contracts on the Rejection List (provided, that nothing herein shall prevent 
the Company or any Subsidiruy from commencing or defending any litigation against or by any 
such Person in connection with the claims of such Person in the Bankruptcy Case or in the 
Bermuda Case); (iii) use its reasonable efforts to preserve and maintain the Assets and properties 
it o m  which are material to the business of the Company, ordinary wear and tear excepted 
other than Assets and properties which are the subject of Executory Contracts on the Rejection 
L a  (iv) use reasonable efforts to preserve the ongoing operations of its business; (v) maintain 
its books and records in the Ordumy Course of Business; (vi) comply in all mated respects 
with applicable Laws; and (vii) not enter into any business, anangement or otherwise take any 
action that would reasonably be expected to have a material adverse impact on any 
Governmental Investigation or on the ability of the Company or the Investors to obtain any 
Regulatory Approvals. 

(b) Without limiting the generalrty of the foregoing, except as expressly 
conkmplated by this Agmement (including but not limited to Section 4.2) or as set forth on 
Schedule 4.1, between the date hereof and the Closing Date, the Company shall not, and shall 
cause each of the Subsidiaries not to, take any action that is reasonably likely to result in (i) any 
of the representations and warranties set forth in Article II becoming false or inacwate in any 
material respect or (ii) the failure of any of the conditions set forth in Article VI to be satisfied. 

(c) Notwithstanding the foregoing provisions of this Section 4.1, the parties 
acknowledge that the transfer of control of the Communications Licenses may require prior 
approval of certain Governmental Entities and that all final decisions with respect to the FCC 
Licenses must be taken by the Company prior to the Closing. The parties do not intend that the 
foregoing provisions of this Section 4.1 shall transfer control of the Communications Licenses. 

(d) Notwithstanding the foregoing provisions of this Section 4.1 or any 
provision in this Agreement to the contrary, the parties hereto acknowledge that the Company 
shall not be prohbited from (i) senllng or resolving any Governmental Investigation prior to the 
Closing so long as any such settlement would not reasonably be likely to result in, ind iv iwy 
or in the aggregate, a Material Adverse Effect or (ii) after consultation with the Investors, 
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commencing insolvency proceedings for or against one or more NorrFiling Subsihes;  
provided, that the commencement of such proceedings is not reasonably likely to result in, 
individually or in the aggregate, a Material Adverse Effect. 

4.2 Reorganization Process. 

(a) The Company andor GX Holdings, as appropriate, shall, as soon as 
reasonably practicable after the date hereof, prepare and file with the US. Bankruptcy Court 
and/or the Bermuda Court, as applicable: (i) a Disclosure Statement with respect to the 
Bankruptcy Plan meeting the requirements of Bankruptcy Code Section 1125(b) (the ‘Disclosure 
Statement”); (ii) a motion to approve the Disclosure Statement; @)the Bankruptcy Plan; and 
(iv)a request for an order to call appropriate meetings of creditors to vote on the Schemes of 
Anangement with the Bermuda Court (items (i) through (iv) collectively, the “Approval 
w’). The Bankruptcy Plan, any and all exhibits and attachments to the Banlauptcy Plan, 
the Disclosure Statement, and the other Approval Motions and the orders approving the same 
(including the Confirmation Order) shall be reasonably acceptable in form and substance to the 
Investors, and shall not be Ned until consented to by the Investors, which consent shall not be 
unreasonably withheld The Company shall, in the event counsel to eitha Investor informs the 
Company that they cannot receive automatic electronic notification of any fhgs,  provide the 
Investors with copies of all material motions, applications, supporting papers and notices 
prepared by the Company (includmg forms of ordem and notices to interested parties) relating in 
any way to the Bankruptcy Case. The Company shall consult with the Investors prior to taking 
any material action with respect to the Bankruptcy Case. The Investors shall provide the 
Company with all dormation conceming the Investors required to be included in the Disclosure 
Statement. 

(b) The Bankruptcy Plan and the Schemes of Arrangement shall provide that 
(i)the restructuring of the cap i t abon  of the Company shall occur in accordance with the 
terms set forth on Evhibit A (the “Restructuring”), (ii) the total equity capitalization of New GX 
at Closing (including the amomt of outstandmg common shares, preferred shares and other 
equity securities, including securities exchangeable or convertible into such securities) (the ‘‘New 
GX Capitahtion”) shall be as set folth on Wit, @)the other actions set forth in Sections 
2.3(c) and (d) shall be effected and (iv) except as otherwise provided in the Bankruptcy Plan, the 
Schemes of Arrangement, the Confirmation order, or the F’urchase Agreement, on and after the 
Effective Date, all Persons shall be permanently enjoined h m  commenchg or m l h h g  in any 
manner, any Litigation on account or in respect of any of the F’re-Petition Liabihties or other 
Liabilities satisfied pursuant to the Bankruptcy Plan, such injunctive relief shall be in addition to 
the relief afforded under Section 1141(d) of the Bankruptcy Code. The Company shall take such 
actions and cause any fihngs and actions to be taken by one or more of the Debtors as applicable 
in connection with the Restructuring to be in accordance with, and in compliance with the dates 
set forth in, the timetable for the Restructuring set forth on Exhibit C. 

(c) The Company shall not, and shall not permit any Subsidiary to, without 
the prior consent of the Investors, seek or consent to the conversion of the Bankruptcy Case to a 
case under Chapter7 of the Bankruptcy Code or the appointment of a trustee or examiner with 
managerial powers under Bankruptcy Code Section 1 104, or do any of the following: 
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(i) consent to any relief ffom the automatic stay under Section 362 of 
the Bankruptcy Code that would reasonably be likely to result in, individually or in the 
aggregate, a Material Adverse Effect; 

(u) file any plan of reorganization other than the Bakuptcy Plan or 
the Schemes of Arrangement, file any matenal amendment to the Banlauptcy Plan or the 
Schemes of Arrangement, consent to the reduction of the exclusivity period under Bankruptcy 
Code Section 1121 for the filing of a plan of reorganization (the “Exclusiviw Period‘’) or fail 
timely to file motions see& to obtain orders of the US. Bankruptcy Court extending the 
Exclusivity Period; 

(iii) sell or abandon, or file any motion to sell or abandon, any material 
Assets, other than sales to customers in the Odmary Course of Business except for the Company 
Asset Transfer; 

(iv) authork, or commit or agree to take, any of the foregoing actions 
except as excepted herein. 

(d) The Company shall, on the date hereof, deliver to each Investor a !me, 
correct and complete hst of all Executory Contracts which shall include the following, each of 
which must be satisfactory in fonn and substance to the Investors in their reasonable discretion: 
(i)a list of Executory Contracts which the Company or any Subsidiary, as of such date, has 
rejected (the “Reiection List”); and (ii) a list of Executory Contracts which the Company or any 
Subsidiiuy, as of such date, has assumed (the ‘Xssumed Contracts”). Thereakr, the assumption 
or rejection of any Executory Contracts which are material to the operation of the business of the 
Company (“Material Executory contracts”) shall be subject to the approval of the Investors in 
their reasonable d i s d o n ;  provided, however, that so long as reasonably necessary 
arrangements are in place to permit the Company to operate its business in the Ordinary Course 
of Business, the assumption or rejection of an Executory Contract shall not be subject to the 
approval of the Investors unless such assumption or rejection would reasonably be likely to result 
in, individually or in the aggregate, a Material Adverse Effect. In addition, the motions filed 
with, and the proposed orders submitted to, the US. Bankruptcy Court seelang authorization 
after the date hereof to (A)assume any one or more of the Material Executory Contracts and 
(B) reject any or one or more of the Material Executory Contracts shall be satisfactory in form 
and substance to the Investors in their reasonable discretion. The Company shall consult with, 
and give due consideration to the views and concerns of, the Investors prior to compromising or 
commencing Litigation with respect to any material payment r e q d  to be made under the 
Bankruptcy Code to effectuate the assumption of any material Executory Contract. 

(e) Subject to Section 4.2(d), the Company shall inform and consult with the 
Investors prior to it or any of its Subsidmes entering into, renewing, extending, amending, 
modifymg, waiving any material provision, or terminating, or fihg to =w, any 
Commitments of the types set forth on Schedule 2.11. The Company shall obtain the witten 
consent of the Investors prior to it or any of its Subsidiaries entering into, renewing, exten-, 
men-, -g3 waiving any material provision, or tmniming, or failing to renew, any 
Commitments of the types set forth on Schedule 2.11, but assuming that he dollar or percentage 
thresholds set forth therein were 2.5 times the respective amounts set forth in Section 2.11 and 
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assuming that the Commitments describd in Sections 2.11(a) and 2.11(f) were qualified by 
materiality. 

(f) At any time prior to the Closing, if each of the Investors, the Creditors’ 
Committee and the Banks agree that the transactions contemplated by this Agreement and the 
other Transaction Documents may be completed by way of an asset acquisition in accordance 
with Section 363 of the Banlauptcy Code without materially delaying the Closing, then the 
parties hereto may agree to structure the transaction in accordance with Section 363 of the 
Bankruptcy Code, in which case, the parties hereto shall cooperate in good faith to take all such 
necessary actions, including amending this Agreement and any other Transaction Documents (to 
the extent any amendments are necessary), such that the bansactions contemplated by this 
Agreement and the other Transaction Documents can be completed by way of an asset 
acquisition in accordance with Section 363 of the Bankruptcy Code, provided, however, that the 
parties hereto shall structure the transaction in a manner to avoid treatment as a reorganization 
under Section 368 of the Code. 

4.3 No Solicitation Except for actions required to be taken to comply with its 
fiduciary duties under applicable Laws, based upon consultation with external counsel, the 
Company shall not, nor shall it authorize or permit any Subsidmy to, nor shall it authorize or 
perrmt any Representatives of the Company or any Subsidmy to, (a) dmctly or indirectly solicit, 
initiate or encourage the submission of any offer or proposal concerning any (i) sale, lease or 
other disposition directly or indmctly by merger, consolidation, business combination, share 
exchange, joint venture or otherwise, of any Assets of the Company or any Subsidmy that are 
material, (ii) issuance or sale of any equity interests in the Company or any Subsidmy, or (iii) 
transaction which any Person will acquire beneficial ownership or the right to acquire beneficial 
ownership of equity interests in the Company or any Subsidiary (any of the foregoing, a 
“Disposition”), (b) duectly or indmctly participate in any discussions or negotiations regarding, 
or fiunish to any Person any information with respect to, or take any other action to facilitate the 
making of, any proposal or expression of in-t that constitutes or is reasonably likely to lead to 
any Disposition, or (c) enter into any agreement with respect to any Disposition; provided, that, 
nothing herein shall prevent AGC h m  selling securides in a  bo^ fide public or private sale. 
Without limitmg the foregoing, it is agreed that any violation of the restrictions set foah in the 
preceding sentence by any Representative of the Company or any Subsidmy, whether or not 
such Person is purporting to act on behalf of the Company or any Subsidiary or otherwise, shall 
be deemed to be a breach of this Section 4.3 by the Company. 

4.4 Board Representation The Company agrees to take all actions necessary 
or appropriate such that, at Closing, the board of directors of New GX will be comprised of ten 
directors, four of whom shall be nominated by ST Telemedla, four of whom shall be nominated 
by Hutcluson and two of whom shall be nominated by the Creditors Committee. The Investors 
agree to vote for the directo~(s) so nominated by the Creditors’ Committee. The persons 
nominated by the Creditors’ Committee shall (a) satisfy the “independent” director ~ e n t s  
of the New York Stock Exchange whether or not New GX is listed on such exchange and (b) 
only be entitled to serve as directors on the board of directors of New GX until the second 
e v -  of the Closing Date; provided, however, that if the Investors acquire, in the 
secondiuy market and not h u g h  a primary issuance, in one or more transactions, 50% or more 
of the New Common Shares outstanding as of the *Closing (adjusted for stock splits, 
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combinations and other similar events) and owned by Persons other than the Investors and their 
B a t e s ,  then the Creditors’ Committee shall only be entitled to nominate one person to the 
board of directors of New GX; and povided, M e r ,  that if the hvestors acquire, in the 
secondary market and not through a primary issuance, in one or more transactions, 75% or more 
of the New Common Shares outstanding as of the Closing (adjusted for stock splits, 
combinations and other sirmlar events) and owned by Persons other than the Investors and their 
Affiliates, then the Creditors’ Committee shall not be entitled to nominate any person to the 
board of directors of New GX. No dlrector nominated by the Creditors’ Committee may be 
removed as a k c t o r  of New GX during his elected term other than for cause. If any such 
director shall cease to serve as a director during his term, the vacancy so mated shall be filled 
by a successor designated by such departing director, or if no such successor is designata& by a 
successor designated by the remaining k c t o r .  If New GX does not obtain a Iisting (as defined 
below) on or before the second anniversary of the Closing Date, then for so long as such Listing 
is not obtained, the Investors shall nominate to the board of directors of New GX at least two 
persons who shall meet the requirements of ckuse (a) above. In aat ion,  the Company agrees to 
take all actions necessary or appropriate such that, at the Closing, the directors nominated by the 
Investors are appointed as the Chairman of the board of directors of New GX, the Chairman of 
the Audit Committee (subject to applicable stock exchange regulations), the Chairman of the 
Compensation Committee, the Chairman of the Executive Committee and the chairman of the 
Nomination Committee (collectively, the ‘Board Committees”). 

4.5 

(a) 

Employee Agreements; Change in Control; hdemnitication 

As of the Closing, New GX will adopt the New GX Management Plan; 
provided, that (i) not more than 5% of the New Outstanding Equity shall be subject to stock 
options or other stock-based awards issued under the New GX Management Plan and (ii) the 
exercise prices of such options or other stock-based awards shall have an exercise price qual to 
no less than (A) the per share price of the New Common Shares purchased by the Investors 
pursuant to this Agreement, or (B) such higher price as may be required under the terms and 
conditions of the New GX Management Plan or under applicable Laws. Without h t i n g  the 
genaahy of the foregoing, neither the Company nor any Subsidiary will enter into or assume 
any commitment with any duector, officer or employee of the Company or such Subsidiary that 
provides for annual salary and estimated bonus payment of greater than $250,000 without the 
prior written consent of the Investors; provided, that the Company shall consult with the 
Investors prior to entering into or assuming any Commitment with any director, officer or 
employee of the Company or its Subsidiary that provides for annual salary and estimated bonus 
payment between $85,000 and $250,000. 

(b) At any time before the Closing, the Investors shall have the right to 
designate for rejection by the Company any pre-Petition Date Commitment (i) with any of the 
officers, directors and employees of the Company and the Subsidiaries in which the transactions 
contemplated by this Agreement constiMe a “change of control” or other shdar event, and (ii> 
for indemnification of any Person provided by the Company or any of the Subsidiaries which is 
the subject of a case under the Bankruptcy Code. The Investors shall cooperate with the 
Company and the C d t o r s ’  Committee in connection with developing an appropriate executive 
remuneration plan (which will include a retention component) coming the wd h m  the date 
hereof through the Closing Date. The bye-laws of New GX shall provide for customary 
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mderrrmfication provisions covering actions taken by the officeis and directors of New GX 
subsequent to the Closing Date. 

4.6 Fees and Exuenses. The Company shall promptly reimburse and pay to 
the Investors all reasonable, actual, documented, out-of-pocket costs and expenses incurred by 
the Investors, for the period commencing on May 25, 2002 and ending on the earlier to occur of 
the Closing Date or the termination of this Agreement by the Investors or the Company in 
accordance with its terms, in connection with the Bankmptcy Case, the Schemes of Anangement 
and the transactions contemplated by this Agreement and the other Transaction Documents 
(collectively, the ‘Post-Petition Investors’ Exuenses”) up to an amount equal to $S,200,000. The 
Post-Petition Investors’ Expenses shall include all out-ofpocket expenses, costs and other fees 
of Goldman Sachs (Asia) L.L.C. and Menill Lynch (Singapore) Re. Ltd., other than the success 
fees owed to such entities that are payable in connection with the successll consummation of 
the transactions contemplated by this Agreement and the other Transaction Documents. 

4.7 

(a) 

Accas to Information; Confidentiality; Monthly Statements. 

Between the date hereof and the Closing, the Company shall (i)&ord 
each Investor and such Investor’s Representatives reasonable access, upon reasonable prior 
notice, during normal business hours, to the Assets, properties, offices and other facilities, 
officers, employees, Commitments and books and records of the Company and each Subsidmy 
(including A X ) ,  and to the outside auditors of the Company and their work papers relating to 
the Company and the Subsidiaries, (ii) notify as promptly as placticable, each Investor of any 
material business development of the Company or any Subsidiary, and (iii) collsult with each 
Investor on all matters outside the Ordmary Course of Business relating to the Company’s 
business, strategy, financing and restructuring prior to Closing, includmg matters relahg to the 
AGC Restructuring. In addition, the Company shall, and shall cause each Subsidmy to, furnish 
promptly to the Investors any such other information concerning its business, Assets, properties 
and personnel as the Investors may reasonably request at any time and fiom time to time. 
Without lunibng the generality of the foregoing, the Investors may, in their sole and absolute 
discretion, retain auditors to review and verify the Monthly Operating Statements and review and 
examine any procedures, books, records and work papers used in their preparation All such 
information shall be held in confidence in accordance with the terms of the ST Telemedia 
Confidenhahty Agreement and the Hutchison Confidentiality Agreement. The p d e s  hereto 
agree that no investigation by the Investors or their representatives shall &ect or h u t  the scope 
of the representations and warranties of the Company contained in this Agreement or in any 
other Transaction Document delivered pursuant hereto or limit the habdity for breach of any 
such representation or warranty. 

(b) The Company shall fumish to each Investor: (i) copies of all statements, 
schedules and reports for such month r e q d  to be provided by the Company to the United 
States Trustee pursuant to Sections 1106(a)(l) and 704(8) of the Bankruptcy Code promptly a k r  
delivny to the United States Trustee; (ii) a monthly management report containing the 
dormation set forth on Exhibit D within 25 days after the end of each month, (iii) copies of all 
documents to be submitted by the Bermudian Debtors to the Bermuda Court; and (iv) copies of 
all statements, schedules and reports provided by the Joint Provisional Liquidators to the 



Company, subject to the Investors’ entry into a confidentiality agmment with the Joint 
Provisional Liquidators that is acceptable to them in their absolute discrefion. 

4.8 Governmental Investimtions. The Company shall cooperate with any 
investigatiom, inquiries or requests by any Governmental Entay in connection with the 
Company’s accounting, business or other practices, the Bankruptcy Case or the transactions 
contemplated by this Agreement or the other Transaction Documents, including the SEC 
Investigatiq the FBI Investigation, the DOL Investigation and the House Committm 
Investigation (collectively “Governmental Investidom”); provided, however, that cooperation 
in ths context shall not require the Company (x) to waive or otherwise relinquish any applicable 
privileges includmg the attorney client privilege or work product immunity or h) to settle any 
claim. The Company shall pmmptly notie each Investor of any material developments 
concerning any Governmental Investigation and shall, to the extent such disclosure does not 
require the Company to waive or otherwise rehquish any applicable privileges including the 
attorney client privilege or work product immunity, promptly provide each Investor with copies 
of all correspondence and notices received from any Governmental Entity or a representative 
themf in connection with any Governmental Investigations and shall provide updates to the 
Investors upon request as to the status of any such Governmental Investigations. To the extent 
permitted by applicable Laws, the Investm acknowledge that any such information shall be 
deemed to be “Confidential Information” under the ST Telemedia confidentiality Agreement 
and the Hutchison Confidentiality Agreement, respectively, and nothing herein shall the 
Company to provide any infonnation to the Investors which would result in the waiver of any 
attorney client privileges or work product immunities. The Company shall use its best efforts to 
enter into appropriate agreements with the Investors to allow for the disclosures under this 
Section 4.8 without waiving or otherwise rehqukbmg any applicable privileges including the 
attorney client privilege or work product immunity. 

4.9 

(a) 

Reasonable Efforts; Consents: Auurovals: Notification 

Upon the terms and subject to the conditions set forth in this Agreement, 
the Company shall use its reasonable efforts to take, or cause to be taken, all actions, and to do, 
or cause to be done, all thmgs necessiuy, proper or advisable to bring about the confirmation of 
the Bankruptcy Plan and the Schemes of Anmgement. Upon the terms and subject to the 
conditions set forth in this Agreement, each of the Company and the Investors shall use their 
reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all 
things necessq, proper or advisable to consummate and make effective as promptly as 
practicable, the bansactions contemplated by this Agreement and to bring about the satisfaction 
of all other conditions to the other party’s obligations to close; provided, however, that nothing 
in this Agreement shall obligate either the Company or the Investors, or any of tkir respective 
Affiliates, to waive or modify any of the terms and conditions of this Agreement or any of the 
documents contemplated hereby, except as expressly set forth herein 

(b) Without h t m g  the g e n d i y  of the foregoing, as promptly as 
practicable followhg approval of this Agreement by the U.S. Banlauptcy Court, the Company 
shall use its reasonable efforts to make and obtain all consents, waivers, exemptions, approvals, 
authorizations or orders (collectively, “Consents”) which shall include (i) all Regulatoy 
Approvals as set foIth on Schedule 2.9(e), (ii) all Third Party Consents as set foA in Schedule 
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m, and @)the Consents required as a result of the filing of the Banlauptcy Case, the 
Confirmation Order, the Sanction Order or the change of contml resulting therehn. The 
Company also shall use its reasonable efforts to obtain all necessary state securities laws or blue 
sky permits and approvals required to carry out the transactions contemplated hereby. 

(c) Wi&out lim~bng the g e n w  of the foregoing, as promptly as 
practicable following approval of this Agreement by the U.S. Bankruptcy Court, each Investor 
shall use its reasonable effoxts to make and obtain all Consents which shall include (i) all 
Regulatory Approvals which such Investor is required to obtatn, (ii) all Consents set foah on 
Schedule 3.6, and (iii) the Consents required to be obtained by such Investor as a result of the 
f h g  of the Bankkruptcy Case, the Confirmation Order or the Sanction Order. 

(d) Without lunitlng the generality of Sections 4.9(a), 4.9(b) and 4.9(c), the 
Company and edch Investor agree to make, or cause to be made, as promptly as practicable after 
the execution of tlus Agreement, (i) all filings required under the HSR Act and any supplemental 
jnformation requested in connection therewith pursuant to the HSR Act, (ii) an application to 
obtain the consent of the FCC required to consummate the transactions contemplated by this 
Agreement and the other Transaction Documents, (iii) all filings r e q d  or appropriate to obtain 
the consent of, or provide notifications to, State PUCs with respect to the transactions 
contemplated by this Agreemat and the other Transaction Documents, (iv)all notifications or 
&s required or appropriate under the Exon-Florio Atmndment, (v)& filings e or 
appropriate for transfers of Commitments, or transfer of control of Subsidiaries party to 
Commitments, with Govemmental Entities, (vi) all h g s  r e q d  to be made with the Bermuda 
Monetary Authority and the Registrar of Companies in Bermuda, and (Vii) all filings e or 
appropriate to obtain the consent of any Governmental Entities to consummate the transactions 
contemplated by this Agreement and the other Transaction Documents. Each of the Company 
and the Investors shall cooperate and use its reasonable efforts to furnish the others such 
necessary information and reasonable assistance as any other party may reasonably request in 
connection with its prepatation of any h g  or submission that is necessilIy to appropriate to 
obtain the Consents. The Company and the Investors shall coordinate with one another as far in 
advance as is reasonably practicable with respect to all written and oml communications with 
Governmental Entities in connection with the Consents, including providing a reasonable 
oppommity to review and comment on all filings related to the Consents. The Company and the 
Investom shall provide to each other copies of all correspondence, filings or communications 
with Governmental Entities in connection with the Consents, keep each other apprised of the 
status of any communications with, and any inquiries or requests for donnation hm, the 
Governmental Entities in connection with the Consents, and -ply promptly with my such 
inquiry or qwst and shall promptly provide any supplemental information requested by any 
Governmental Entity in connection with any of the Consents. 

(e) Each party will use its reasonable effoas to promptly resolve any 
objections raised by a Governmental Entity with mpect to the bansactions contemplated hereby 
or under any Transaction Document under any Applicable Law. In the event a proceeding by a 
Governmental Entity is instituted challengjng the transactions contemplated by this Agreement 
and the other Transaction Documents, each party will use its reasonable efforts to resist or 
promptly resolve such prooeeding consistent with the ~~IIXIS of this Agreement. Each party wlll 
use its reasonable efforts to promptly take all such actions as may be required (i)by any 
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Governmental Entity in order to resolve such objections as it may have to the transactions 
contemplated by dus Agreement and the other Transaction Documents or (ii) by any court in any 
proceeding challerujng the tramactions contemplated hereby or under any Transaction 
Document in order to avoid the en@ of any order which has the effect of prevenhg the 
consummation of any of the transactions contemplated hmby or under any Transaction 
Document on terms consistent with the terms of this Agreement or wh~ch, individually or in the 
aggregate, are r e a ~ o ~ b l y  expected to have a Material Adverse ERect. 

(fj (i)The Company shall give written notice to the Investors promptly upon 
becoming aware of any event, circumstance, condition, fact, effect, or other matter that has 
resulted in, or that would be reasonably lkely to r e d  in, (A)any repmentation or wananty set 
foIth in Article II being or becoming u n w  or inaccurate in any material respect as of any date 
on or aRer the date hereof (as if then made, except to the extent such representation or wananty 
is expressly made only as of a specific date, in which case as of such date), (B) the failure by it to 
comply with or satisfy in any m a t e d  respect any covenant, condition or a m e n t  to be 
complied with or satisfied by it under this Agreement or (C)any change, effect, event, 
occ-ce, state of facts or development of which it becomes aware that would reasonably be 
expected to have, individually or in the aggregate, a Material Advme Effect; and (i)& 
Investors shall give written notice to the Company promptly upon becormng aware of any wmt, 
circumstance, condition, fact, effect, or other matter that has resulted in, or that would be 
reasonably likely to result in, (A)any representation or wananty set forth in Article m being or 
becoming untrue or inaccurate in any material respect with respect to such Investor as of any 
date on or after the date hereof (as if then made, except to the extent such representation or 
wananty is expressly made only as of a specific date, in which case as of such date), @)the 
failure by it to comply with or satisfy in any material respect any covenant, codtion or 
agreement to be complied with or satisfied by it under this Agreement, or (C)any change, effect, 
event, occurrence, state of facts or development of which it becomes aware that has had or would 
reasonably be expected to have, individually or in the aggregate, a material adverse effect on the 
ability of such Investor to conmmmate the transaction contemplated by this Agreement; 
provided, however, that no such notification shall affect the representations, wamnties, 
c o v m t s  or agreements of the parties or the conditions to the obligations of the parties under 
this Agreement. 

4.10 Non-Compete Covenants. The Company shall use its commercdy 
reasonable efforts to cause to be amended each of the Commilments c o n e g  NowCompete 
Covenants set forth on Exhibit E to the reasonable satisfaction of each Investor, such that no 
Non-Compete Covenants contained therein shall apply to either Investor or any of their 
respective Affiliates. 

4.1 1 Press Releases. The Investors, on the one hand, and the Company, on the 
other hand, shall consult with each other before issuing any press release or public 
announcement pertaining to this Agreement or the transactions contemplated hereby and shall 
not issue any such p s s  release or make any such public announcement without the prior written 
consent of the other, which consent shall not be unreasonably withheld, except as may be 
q d  by applicable Law or by obligations pursuant to any listing agreement with any 
securities exchange or market, in which case the party proposing to issue such press release or 
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make such public announcement shall use its reasonable efforts to c o d  in good faith with the 
other party before issuing any such press releases or making any such public announcements. 

4.12 Further Assurances. At any time and h m  time to time afler the Closing, 
the Company, GX Holdings and each Investor agree to use their respective reasonable efforts to 
cooperate with each other and (a) at the reasonable request of the other party, execute and deliver 
any instruments or documents, and @)take, or cause to be taken, all such further action as the 
other party may reasonably q u e s t  in order to evidence or effectuate the consummation of the 
transactions contemplated hereby or by the other Transaction Documents and to otherwise cany 
out the intent of the parties hereunder or thereunder. 

4.13 

(a) 

Formation and CaDitahtion of New GX. 

Not later than the date on which the US. Bankruptcy Court approves the 
Disclosure Statement, the Company shall cause New GX to be formed as a company duIy 
organized under the Laws of Bermuda or the Cayman Islands, as the Investors determine in their 
reasonable discretion, and to have adopted a memorandum of association and bye-laws, each in 
form and substance (x) reasonably satisfactory to each of the Investors, the Creditors’ Committee 
and the Banks and (y) not inconsistent with Fkhibits A-1 and Q. The Company shall cause 
New GX to perform and satisfy the obligations agreed to by the Company and the Investors 
under this Agreement, the Banlauptcy Plan, the Schemes of Arfangement and any of the 
Transaction Documents. On the Closing Date, New GX shall have no assets or Liabilities other 
than those incurred or assumed under the Bankruptcy Plan, the Schemes of Arrangement or 
pursuant to any of the Transaction Documents, and shall have not engaged, directly or i n k t l y ,  
in any business or activity of any type or kind, or entered into any agreement or anangement 
with any Person, or subject to or bound by any obligation or undertalang, that is not 
contemplated by or in connection with the Bankruptcy Plan, the Schemes of Arrangement or any 
of the Transaction Documents. 

(b) On the Closing Date and in accordance with the terms and conditions of 
this Agreemenf the Bankruptcy Plan, the Schemes of Anangement and the Transaction 
Documents: (i)the Company shall effect the Company Asset Transfer; and @)the Company 
shall, in accordance with the Schemes of Anangement and the Bankruptcy Plan, cause New GX 
to cancel or repurchase any New Common Shares which had been issued to the Company upon 
incorporation of New GX, provided, however, that with respect b clause (i) above, the Company 
shall not have transferred the Company’s rights and obligations under this Agreement. 

(c) In the event that the Investors prefer that the Assets held directly or 
i nhc t ly  by GX Holdmgs be transferred to a subsidiary of New GX (instead of to New GX 
directly as is currently contemplated as part of the Company Asset Transfer), the parties agree 
that, at the request of the Investors, the Company Asset Transfer shall be sttuctured such that the 
Assets of the Company shall all be transferred to New GX in accordance with the terms hereof, 
except for those Assets held by GX Holdings, which shall be transferred to a new wholly-owned 
subsidiary of New GX, as directed by the Investors. 

4.14 EmDlovment Matters. Except as consented to by the Investors, which 
consent shall not be unreasonably withheld, between the date hereof and the Closing Date, the 
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Company shall not, and shall cause the Subsidiaries not to, terminate or furlough employees, 
officers or directors constituting in excess of ten percent of the work force of the Company and 
the Subsidiaries in the aggregate as of the date hereof. 

4.15 AGCGeneraUy. 

(a) Notwithstanding any provision to .the contrary contained in this 
Agreement, the Company shall use its commerciafiy reaSOnable efforts to prevent &om being 
taken any actions which could reasonably be expected to impair or dilute the Company’s 
ownership of the outstandmg equity securities of A m ,  provided, however, that nothing herein 
shall obligate the Company to (i) breach any fduciary duties it has, or to encourage or to induce 
its nominees to the AGC board of directors to breach any fiduciruy duties they have, to AGC and 
its creditors and shareholders, based upon consultation with extemal counsel, or (ii) make any 
additional investments in AGC. The Company shall consult with the Investors before talung any 
actions with respect to AGC which could reasonably be expect to impair or dilute the Company’s 
ownership of the outstanding equity securities of A X .  

(b) Notwithstanding any provision to the contrary contained in this 
Agreement, with respect to any covenants and agreements made by the Company with respect to 
the Subsidiaries in this Agreement, such covenants and agreements shall, with respect solely to 
AGC and its subsidiaries, be limited to covenants or agreements by the Company to use, subject 
to any applicable fiduciary duties, its commercially reasonable effoaS (includq &g all 
actions within its power as a shareholder of AGC) to cause AGC or its subsidiaries to amply 
with such covenants and agreements. 

4.16 Accounts Receivable. The Company shall provide to the Investors as 
promptly as practiable, but no later than 15 days after the end of the month immediately prior to 
the Closing, a schedule setting foIth: (a) tlp aged accounts receivable of the Company and the 
Subsidiaries (excluding AGC and its subsidiaries) on a consolidated basis as of the end of the 
month imxn&tely preceding the Closing, showing separately tho= receivables which as of 
such date, had been outstanding from the due date for (i) 1 to 30 days, (ii) 31 to 60 days, (Z) 61 
to 90 days, (iv) 91 to 120, and (v) 121 or more days, and (b) unbilled accounts receivable of the 
Company and the Subsidiaries (excluding AGC and its subsidiaries) on a consolidated basis as of 
the end of the month immdately preceding the Closing, in each case i n c l ~ g  the reserves 
therefor, h c h  reserves have been calculated in accordance with both past practices of the 
Company and the Subsidiaries and GAAF’ as described in the SEC Reports. 

4.17 Receivables Financing. The Company shall provide any assistance 
reasonably requested by the Investors in the event they seek to obtain for New GX new revolving 
receivables financing in a principal amount of not less than $150 d o n  on terms and conditions 
reasonably acceptable to each Investor, which financing shall be (i) hlly available and undrawn 
as of the Closing, and available for immediate draw down after the Closing and (i) secured only 
by a first priority security lien on the accounts receivables of New GX and its Subsidiaries with 
no more than twice the principal amount provided for under the agreement. For the avoidance of 
doubt, neitha the Investors, the Company nor New GX shall be required to obtain any such 
fiMncing. 

40 
Execunon Copy W2000] 



4.18 &@g. Subject to the applicable listing requirements, as soon as 
reasonably practicable after the Closing Date, the Investors shall use commercially reasonable 
efforts to cause New GX to obtain and maintain approval for the listing of the New Company 
Shares on any US.  national stock exchange or on the Nasdaq National Market or Nasdaq Small 
Cap Market (the ‘m); urovided, however, that neither New CjX nor any of its shareholders 
wiU be q d  to issue or to sell any New GX securities in order satisfy the h g  resu;ements 
to obtain any such h g .  

4.19 Tax Retums for 2001. The Company shall file its consolidated US. 
Federal Tax Retums for the year-ended December 3 1,2001, no later than September 15,2002. 

ARTICLE V 

THE JOINT PROVISIONAL LIQUIDATORS 

5.1 The Joint Provisional Liauidators’ Auuroval Subject to (a) their fiduciaxy 
duties under Bmuda  Law and (b) their obtaining sanction from the Bermuda Court of their 
decision by August 12 2002, the Joint Provisional Liquidators hereby approve the entry by the 
Company and GX Holdings into this Agreement and the other Transaction Documents to which 
the Company andor GX Holdings are a party. 

5.2 Exclusion of Personal Liability The parties agree that the Joint 
Provisional Liquidators shall haw no personal liability whatsoever arising howsoever under or in 
connection with this Agreement andor the Transaction Documents. 

5.3 The Actions of the Comuanv and GX Holdings. It is acknowledged by the 
pruties that (i) the Joint Provisional Liquidators have not given any authority to the Board of 
Directors to act on behalf of the Company, and that the Board of Directors is causing the 
Company to enter into this Agreement and the other Transaction Documents to which it is a 
party, solely in accordance with the authority conferred upon them by the Bermuda Court and in 
accordance with their authority derived from the Bankruptcy Case and (ii) the Joint Provisional 
Liquidators have not given any authority to the board of directors of GX Holdings to act on 
behalf of GX Holdings, and that the board of directors of GX Holdings is cawing GX Holdings 
to enta into this Agreement and the other Transaction Documents to which it is a party, solely in 
accordance with the authority conferred upon them by the Bermuda Court and in accordance 
with their authority derived h m  the Bankruptcy Case. 

5.4 h r p ~ s e  of the Joint Provisional Liquidators as Parties. It is acknowledged 
that the Joint Provisional Liquidators are joined as parties to this Agreement for the purpose of 
the maiters set out in this Article V only. In particular, but without limiting the generality of the 
foregoing, it is acknowledged and agreed by the parties hereto that: 

(a) the Joint Provisional Liquidators provide no confirmation of any natun: 
whatsoever in respect of the representations, warranties and covenants of the Company and the 
Subsidmes set out in this Agreement; and 

0) the Joint Provisional Liquidators shall not, by reason of being party to this 
Agreement, submit to the jurisdiction (exclusive or otherwise) ofthe US. Bankruptcy Court. 
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5.5 Joint hvisional Liauidators. Subject to the fiduciary duties of the Joint 
Provisional Liquidators under Bermuda Law, the Joint hvisional Liquidators will take all 
actions necessary or appropriate to give effect to the transactions contemplated by this 
Agreement and the other Transaction Documents. Should the Joint Provisional Liquidators take 
any action or make any omission which causes the transactionS cmmplated by this Agreement 
and the other Transaction Documents not to be effected, and the Investors wish to challenge the 
Joint Provisional Liquidators’ action or omission, then the Joint Provisional Liquidators will not 
object to the Investors rnalang whatever submissions they consider to be appropriate to the 
Bermuda Court. Should the Joint Provisional Liquidators, acting pursuant to their fiduciary 
duties under Bermuda Law, consider that it is or may be appropde to vary, modify or withdraw 
their consent in Section 5.1, then they will seek directions fhm the Bermuda Court so that the 
Court may determine whether it is appropriate for their approval to be varied, modified or 
withdrawn and they will give notice of the hearing of their application for directions to, inter 
alia, the Investors and the Company, as soon as reasonably practicable following the issue of 
their application and the Joint provisional Liquidators will not object to the Investors making any 
submissions they consider to be appropriate to the Bermuda Court. 

5.6 Govemine Law; S&mission to Jurisdiction This ArticleV shall be 
governed by and construed, interpreted and enforced in accordance with and govemed by the 
Laws of Bermuda, without giving effect to the principles of coficts of Law thensf. The partes 
hereby agree that, (a) the Supreme Court of Bermuda shall retain exclusive jurisdiction to 
enforce the tams of this Article V and to decide any claims or disputes involving the Joint 
Provisional Liquidators that may arise or result ffom, or be connected with, this Agreement, any 
breach or default hereunder, or the transactions contemplated here& and (b) any and all claims, 
causes of action, suits and proceedings relating to the foregoing shall be filed and maintained 
only in the Supreme Court of Bermuda, and tk parties hereby consent and submit to the 
exclusive jurisdiction of the Supreme Court of Bermuda for this purpose. 

5.7 fitire Agwment. This Article V contains the en& agreement among 
the parties with respect to the subject matter hereof and supersedes all prior and 
contemporaneous arrangements or understandings with respect hereto. 

5.8 Amendments. The terms and provisions of this Article V may be 
modified or amenda or any of the provisions hereof waived, temporarily or permanently, in a 
writing executed and delivmd by the Joint Provisional Liquidators and the other parties. No 
waiver of any of the provisions of this Article V shall be deemed to be, or shall constitUte, a 
waiver of any other provision hereof (whether or not similar). No delay on the part of any party 
in exercising any right, power or privilege hereunder shall operate as a waiver themf Any 
amendment of this Agreement under Section 8.6 will require the express consent of the Joint 
Provisional Liquidators. 

5.9 H&m. The headmgs of the sections of this Article V have been 
inse&d for convenience of reference only and shall not be deemed to be a part of this 
Agreement. 

5.10 No htmretation Against Drafter. This Article V is the proctuct of 
negotiations among the parties hereto represented by counsel and any d e s  of construction 
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relating to interpretation against the drafter of an agreement shall not apply to this Article V and 
are expressly waived. 

5.11 Delined Terms; Intemretations. The capitalized terms used but not 
defined in t h ~ ~  Article V are used herein as defined in Article WI of this Agreement. 

ARTICLE VI 

CONDITIONS 

6.1 Conditions to Obligations of each Investor and the Comuanv. The 
respective obligation of each Investor and the Company to consummate the transactions 
contemplated hereby are subject to the satisfaction or waiver by such Investor or the Company, 
as the case may be, at or prior to the Closing of each of the following conditions: 

(a) No statute, d e  or regulation or order, judgment or decree of any court or 
adrmrustrative agency or other Governmental Entity shall be in effect which prohibits the 
consummation of the transactions contemplated hereby or by any of the other Transaction 
Documents; provided, however, that except as otherwise provided in this Agreement, each of the 
parties shall have used, subject to Section4.9, reasonable efforts to prevent the e n Q  of any such 
injunction or other order and to appeal as promptly as possible any injunction or other order that 
may be entered, provided, Mer ,  that no party hereto can assert the failure of this condition to 
be satisfied if such failure resulted h m  such party’s failure to satisfy the first proviso of this 
Section 6.l(a) or any other provision of this Agreement or any other Tiansaction Document; 

. .  

(b) The material Regulatory Approvals required in connection with the 
consummation of the transactions contemplated by this Agreement and the other Transaction 
Documents, including those set forth on Schedule 2.9(e) shall have been obtained by a Final 
Order (or waived in whole or in part in a writing executed by the parties hereto, unless such a 
waiver is prohibited by Law) and all parties shall have complied with the conditions, if any, 
imposed by such Final W, including the following shall have occurred: (i) the waiting period 
under the HSR Act relahng to the consummation of the transactions contemplated by this 
Agreement and the Transaction Documents, shall have expired or been termhated and any other 
Competition Approval shall have been obtained; (ii) the FCC shall have issued a F d  Order (or 
orders) granting the FCC Consents and as of the Closing Date such order (or orders) shall be in 
111 force and effect and not have been reversed, stayed, enjoined, set aside or suspended; and 
(iii) the review and investigation under the ExorrFlorio Amendment shall have been terminated 
and the President of the United States and relevant agencies of the US Government shall have 
taken no action authorized thereunder. Notwithstanding the foregoing, with respect to any such 
Regulatory Approvals, (A) neither Investor shall be lqmed to accept or comply with any 
conditio& qualification or other restriction imposed in connection with such Regulatory 
Approval that would constitute a Material Adverse Effect or have a m a e l  adverse effect on 
such Investor and neither Investor shall be obligated to effect the hnsacti~n~ contemplated by 
the Transacton Documents if such conditions are imposed, and (B) the Company shall not be 
required to accept or comply with any condition, qualification or other restriction +sed in 
connection with such Regulatory Approval that would have a Material Adverse Effect and the 
Coqany shall not be obligated to effect the transactions contemplated by the Transaction 
Documents if such conditions are imposed, 
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(c) The Thurl Party Consents set forth on Schedule 2.8(c) shall have been 
obtained, and 

(d) Confirmation of the Banlauptcy Plan pursuant to the Confirmaton Order 
of the US.  Bankruptcy Court and the granting of the Sanction Order by the Bermuda Court. 

6.2 Conditions to Obligations of the Investors. The obligation of each 
Investor to consummate the transactions contemplated hereby shall be subject to the llfillment 
to the satisfaction of each Investor unless waived by such Investor at or prior to the Closing of 
each of the following conditions: 

(a) The representations and warranties of the Company contained in this 
Agreement and each of the other Transaction Documents shall be true and correct in all respects 
(with respect to representations and w m t i e s  qualified or limited by materiality or Material 
Adverse Effect) or in all material respects (with respect to representations and warranties not so 
qualified or limited) when made and as of the Closing (except to the extent such representations 
and warranties are made as of a particular date, in which case such representations and 
warranties shall have been true and correct as of such date) unless, with respect to any fadure of 
a representation or warranty contained in Section 2.4, 2.5, 2.7, 2.11, 2.13, 2.14, 2.15, 2.16, 2.17, 
2.18 or 2.22 to be true and correct as of the Closing Date, such Mure results fbm events 
occurring or circumstanca arising after the date hereof and all such fdures, individually or in 
the aggregate, do not constitute a Material Adverse Effect. Since the date hereof, that has not 
occurred any Material Adverse Effect. 

(b) The representations and warranties of the other Investor contained in this 
Agreement and each of the other Transaction Documents hall be bue and correct in all respects 
(with respect to representations and warranties qualified or limited by material~ty or Material 
Adverse Effect) or in all material respects (with respect to representations and wananties not so 
quahf~ed or limited) when made and as of the Closing (except to the extent such representations 
and warranties are made as of a particular date, in which case such representations and 
wananties shall have been true and correct as of such date). 

(c) The Company and the other Investor shall have performed, satisfied and 
complied in all material respects with each of their respective covenants and agreements set forth 
in this Agreement and each of the other Transaction Documents to be performed, satisfied and 
complied with on or a k r  the date hereof and prior to or at the Closing. 

(d) Thm shall be: (i) a December 31, 2002 Cash Balance of at least the 
Minimum Cash Balance and (ii) a December 31, 2002 Net Working Capital of at least the 
Muumum Net Worlang Capital; provided, that if the ShoItfall Amount is less than or qual to 
$25.0 d o n ,  then the conditions set forth in this Section 6.2(d) will be deemed to have been 
satisfied. 

(e) The aggregate amount required to be paid or accrued in respect of Other 
Exit Costs shall not exceed (i) $240.0 million plus (ii) an amount equal to the lesser of (A) the 
December 31, 2002 Cash Balance less the Minimum Cash Balance or (B) the December 31, 
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2002 Net W o h g  Capital less the Minimum Net Working Capital, provided, that such amount 
shall not exceed $25.0 d m n .  

(f) The aggregate amount of all success fees required to be paid by the 
Company or its Subsidiaries to any legal, financial or other advisors, and any other similar 
success fees shall not exceed $35.0 million in the aggregate in connection with the confirmation 
of the Bankruptcy Plan and the consummation of the hansactions contemplated by the 
Agreement. 

(g) The Company shall have delivered to each of the Investors (i) an officer’s 
certificate executed by the Chief Executive Officer and the Chief Financial officer of the 
Company, certifying as to the Company’s compliance with the conditions set fotth in Section 6.1 
and in clauses (a) and (c) of this Section 6.2, and (ii) any other documents or information 
reasonably requested by an Investor to evidence the Company’s compliance with its covenants 
and obligations and the other conditions under this Agreement. 

(h) The bar date for any claim by any Governmental Entity for Taxes payable 
by the Company or any other Debtor (other than GT U.K. Ltd., SAC Peru Ltd and any other 
Subsidiaries of the Company that commence a Chapter 11 case after the date hereof) in respect 
of any period endmg on or prior to the Petition Date shall have been fixed pursuant to applicable 
procedures in the Bankruptcy Case, and shall rem no later than December 31, 2002. The bar 
date for all other claims against the Debtors (other than any Subsidiaries that commence a 
Chapter 11 case after the date hereof) shall have been fixed pursuant to applicable procectUres in 
the Bankruptcy Case and such bar date shall occur no later than October 15, 2002. The bar dates 
(other than for Governmental Entities) for all other claim against GT U.K. Ltd., SAC Peru Ltd 
and the Subsidiaries of the Company that commence a Chapter 11 case after the date hereof shall 
occur no later than January 15, 2003. The bar dates for filing admhtmtive claims (other than 
for payment of Professional Fees and fees and expenses of the Joint Provisional Liquidators) 
against the Debtors (other than any Subsidiaries of the Company that commence a Chapter 11 
case afier the date hereof) shall have been fixed pursuant to applicable proc&ms in the 
Bankruptcy Case, and such bar date shall be as agreed to by the Company and the Investors, but 
in any case no later than the date the December 31, 2002 Balance Sheet is delivered to the 
Investors. The Debtors and Joint Provisional Liquidators shall have d e l i v d  to the Investors 
on, or as soon as practicable after the bar date for f h g  administrative claims (but in any case 
within three Business Days thereof), a good faith estimate of all hofessionals Fees which have 
been in& as of such bar date, and of the Professional Fees which are expected to be incurred 
thmugh the Closing Date. 

(i) 
the other Investor. 

6.3 

The Simultaneous completion of the transactions contemplated hereby by 

Conditions to Obligation of the Company. The obligation of the Company 
to consummate the transactions contemplated hereby shall be subject to the I1&llment to the 
satisfaction in the reasonable judgment of the Company unless waived by the Company at or 
prior to the Closing of each of the following conditions: 
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(a) Each of the representations and warranties of each Investor contained in 
thls Agreement shall be bue and correct in all respects (with respect to representations and 
wananties qualified or limited by materiality) or in all material mpects (with respect to 
representations and warranties not so qualified or limited) when made and as of the Closing 
(except to the extent such representations and warranties are made as of a particular date, in 
which case such representations and warranties shall have been true and correct as of such date), 
except for failures to be true and correct which are not reasonably likely to have, individually or 
m the aggregate, a matenal adverse effect on the ability of such Investor to consummate the 
transactions contemplated hereby; 

(b) Each Investor shall have performed, satisfied and complied in all material 
respects with all of its covenants and agreements set forth in this Agreement to be performed, 
satisfied and complied with on or prior to the Closing Date; and 

(c) Each Investor shall have delivered to the Company an officer’s &ate 
certifylng as to such Investor’s compliance with the conditions set forth in clauses (a) and @) of 
this Section 6.3. 

6.4 Special Waiver and Notice. 

(a) If the Company fails due to any event, circumstanCe, condition, fact, 
effect, or other matter beyond its reasonable control to adhere to any deadline by more than 
seven Business Days in tk timetable for the Restruchuing set forth on Exhibit C (such failure, a 
“Deadline Failw”), then the Company shall be entitled to send a witten notice to each of the 
Investors informing them of such fdure and providing them with sutficient detail supporting 
and evidencing such failure (such notice being referred to as a ‘Special Notice”). The Investors 
shall have 15 Business Days after receipt of the Special Notice to evaluate the Special Notice and 
to provide a waiver (which may be conditional or absolute) of the subject failure (such notice 
being referred to as a “Waiver Notice”). The Company shall provide whateva assistance the 
Investors may reasonably request in order to evaluate the Special Notice. If a Waiver Notice is 
not provided to the Company within the time period specified in the second preceding sentence, 
then the Deadhe Failure will not give rise to the failure of the condition to the obligations of the 
Investors set forth in Section 6.2(c). 

(b) If the Investors provide the Company with the Waiver Notice, then the 
relevant deadhe triggering the Deadhe Failure shall be deemed to be modified as set forth in 
the Waiver Notice and shall thatafter be used in determining whether the condition to the 
Investors’ obligations to consummate the transactions contemplated by this Agreement set forth 
in Section 6.2(c) has been satisfied. To the extent there are deadlines that are dependant upon, 
and follow the one which is the subject of the Waiver Notice, they will also be deemed to be 
modified to the minimum extent @Ius three Business Days) required by the bankruptcy Laws. 

(c) For the avoidance of doubt, the Company shall not be entitled to send a 
Special Notice to the Investors if (i) the relevant Deadline Failure results or arises h m  any 
event, circumstance, condition, fact, effect, or other matter within the reasonable control of the 
Company or (ii) the Company does not provide whatever assistance the Investors reasonably 
quest  in their evaluation of the Special Notice. 
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