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In the Matter of ) MM Docket No, 99-25= 5 i 2s2¢
)

CREATION OF A LOW POWER ) RM-9208

FM RADIO SERVICE ) RM-9242

REPLY COMMENTS OF SACRED HEART UNIVERSITY, INC.

Sacred Heart University, Inc. ("SHU"), by its counsel, respectfully submits its Reply
Comments concerning the Commission’s proposal to establish a new low power FM service
("LPFM").

1. SHU filed Comments in this proceeding on August 2, 1999. While it has not
analyzed all of the Comments that were filed, it has reviewed many of them. SHU is not opposed
to the establishment of an LPFM service. However, SHU wishes to respond to the commenters who
support the establishment of this new service to the extent that the new service would disturb the
operation of the SHU’s translators. Specifically, SHU objects to the creation of the LP1000 class
or any other class of station which will have primary status, a status that is superior to the secondary
status of SHU’s translators. SHU has made large investments in time and expense in obtaining the
licenses through years of litigation and in constructing the facilities which provided first non-
commercial educational ("NCE") service to more than 130,000 people. More importantly, SHU
provides the type of service that the FCC envisions for the LPFM service, i.e., local coverage of

community events.
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I. BACKGROUND

2. As stated in its Comments, SHU is the licensee of non-commercial educational FM
Stations WSHU, Fairfield, Connecticut and WSUF, Noyack, New York. SHU is also the licensee
of FM translator stations W211AI, Stamford, Connecticut, W227AJ, Northford, Connecticut;
W219BA, Ridge, New York; W217AF, Huntington Station, New York; W277AB, Noyack, New
York and W289AD, Selden, New York (collectively, the "Translators").

3. The history of SHU’s fight to obtain licenses for the Translators is set forth at length
inits Comments. To summarize briefly, ten years ago, SHU recognized a large area and population
on Long Island that did not receive adequate non-commercial educational ("NCE") service, so it filed
two applications to construct full-power NCE-FM stations to serve those areas on Long Island.
Competing applications were filed and the applications were set for hearing. SHU prevailed in a
comparative hearing concerning the first of its two applications to be designated for hearing.
Appeals were filed, but before the appeal was finally resolved and before the administrative hearing
concerning its second application commenced, SHU agreed to a settlement that resulted in the
resolution of both of comparative hearing proceedings, and the prompt initiation of new NCE service
to many parts of Long Island.

4. As part of the condition of the settlement, the other parties to the settlement
(including the FCC) agreed that SHU’s then-pending applications for translators at Selden,
Huntington Station, Ridge and Noyack, NY, each filed to serve areas on Long Island that did not
receive any NCE service, would be granted. Those applications were filed specifically in response
to the Commission’s Report and Order Amending Part 74 of the Commission’s Rules Concerning

FM Translator Station, 5 FCC Red 7212 (1990) ("R&Q"), which provided that applicants for NCE-
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FM translators would be able to request a waiver of FCC rules concerning power and height
restrictions upon a showing that the proposed 1 mV/m contour would cover NCE-FM "white area"”
(i.e., an area that is not served by a full-service NCE).

5. On January 29, 1993, the full Commission released the Memorandum Opinion and
Order, 8 FCC Rcd 672 (1993) ("MO&O") which granted SHU’s four translator applications and
the waiver requests seeking greater power for the operation of each of the translators. The MO&O
noted that SHU’s translators in Huntington Station and Selden would provide first NCE service to
38,859 people. The Ridge and Noyack translators proposed first NCE service to 97,664 people. In
fact, the entire service area of the Ridge translator was without NCE service at the time the MO&O
was issued. Upon initiation of operations, SHU and the other parties to the settlement agreement
provided first NCE service to over 159,000 people and almost 1.3 million people would receive new
NCE service.

6. In 1998, following a huge investment of time and capital to secure tower sites,
equipment and operating budgets for the station, SHU completed construction of the last of the four
translators. SHU’s translators now provide an important service to listeners on Long Island so much
so that the stations regularly appear in the Arbitron ratings for the Nassauw/Suffolk, Long Island
market (see Exhibit A).

7. However, the service that SHU provides by way of'its "superpowered translators" is
still considered "secondary service" under general translator rules.  Therefore, under the

Commission’s LPFM proposal, the SHU translators could be ordered off the air by any of the new

LP1000 stations proposed in the Notice of Proposed Rule Making, 14 FCC Rcd 2471 (1999)

("NPRM"), a result which SHU believes is unconscionable and contrary to the public interest.
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8. In its Comments, SHU stated its belief that all NCE translators should be protected
against encroachment from LPFM stations (in particular, the LP 1000 class of LPFM stations which
the Commission proposes to establish as a "primary" service). If the Commission is not willing to
protect all NCE translators from encroachment from the new LPFM service, SHU proposed that
"superpower" translators that were authorized to serve NCE white area pursuant to rule waiver

requests should be protected.

II. SHU’S TRANSLATORS ARE PROVIDING THE SAME TYPE OF SERVICE
LPFM STATIONS WOULD PROVIDE

9. Many of the Commenters support the FCC’s position in arguing for the establishment
of an LPFM service. They envision the LPFM service as a forum where local broadcasters can
provide local programming, including local news and information. This is exactly the kind of
programming SHU’s translators provide. SHU concurs with the Comments of the National
Translator Association that protection should be afforded to local voices, not satellite fed stations
that serve as pass-through disguised as local operations (NTA Comments at p, 4). As the Public
Radio Regional Organizations state, over 9 million people receive a public radio signal through an
NCE translator station (NPRRO Comments at p.5). For some of the listeners of SHU’s translators,
it is the ONLY NCE signal they receive.

10. SHU is not a network of satellite delivered translators. Itis terrestrial based, meaning
that it has the means to program to meet local needs. Indeed, SHU has a primary station located on
Long Island. SHU goes to great lengths to provide news and programming of local interest to the
residents of Long Island its translators serve. SHU maintains and staffs a news bureau at the Suffolk

Community College campus on Long Island. In each community where it operates a translator on

29119.2 4




Long Island, it has set up a community advisory board that assumes responsibility to make sure that
the translators stay true to their mission of providing local programming to the residents of Long
Island. A sample of the issues/program list from SHU’s primary station shows the extent to which
SHU ascertains and then responds to local needs and interests on Long Island (see Exhibit B).

11.  Moreover, of SHU’s 162,700 listeners (according to the Spring 1999 Arbitron book)
47,000 reside in Nassau/Suffolk County (see Exhibit A). But for FCC rules that prohibit a translator
from broadcasting original programming, SHU would devote even more of its broadcast time on the
translators to Long Island specific programming. SHU has been providing local service on its
translator stations even though the translator stations operate as a "secondary" status with respect to
full power FM facilities. Requiring SHU’s translator stations, which were licensed to provide first
local NCE service a significant number of people, to additionally be subject to LP 1000 stations is
not sound policy.

I11. SHU’S TRANSLATORS SHOULD BE PROTECTED FROM ANY
NEW LPFM SERVICE

12. SHU agrees with the Comments of The Rocky Mountain Corporation for Public
Broadcasting, which state that any new LPFM service should not have superior status to NCE
translators. (RMCPB Comments at p.4-5). RMCBP’s situation is very similar to that of SHU.
RMCBP has spent years working with public radio stations that serve less populated areas in the
Rocky Mountain states in developing viable local translator service to communities that could not
otherwise support a full-power station. For most, if not all listeners of these translator stations, the

translators are the only NCE service. (RMCPB Comments at pp.3-4). Again, why replace NCE
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translators which now provide the type of programming proposed for the LPFM service, with untried
and untested LPFM stations?

13. SHU is not suggesting that all FM translators should necessarily be protected.
However those which provide local service, i.e., terrestrial (or non-alternatively fed) translators,
should be protected. Should the FCC relax the rules that require significant program duplication on
these translators, many NCE terrestrial translator operators would provide even more local
programming than they do now.

IV. PROTECTION SHOULD BE AFFORDED TO INPUT AND OUTPUT CHANNELS

14. As noted in the NTA and NPRRO Comments, terrestrial based NCE translators need
protection for both their output and input channels. ' SHU agrees with the Comments of the
National Federation of Community Broadcasters where it states that terrestrial based NCE translators
generally are more in tune with local issues and provide responsive local programming to the
translator service area because the translator station must be close enough to receive the over-the-air
signal of the primary station it rebroadcasts. (NFCB Comments at p.12) If a translator station
cannot receive the signal of the primary station it rebroadcasts due to interference to reception of the
input channel caused by an LPFM station, then the translator will be unable to rebroadcast that signal
on the output channel authorized for the broadcasts of the translator. Thus, when affording NCE
translators protection from the new LPFM stations, the Commission must keep in mind that

terrestrial NCE translators require protection of both the input and output channels.

1. NTA comments at p.3; NPRRO Comments at p.6.
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15. If the Commission is not willing to protect all NCE translators from displacement by
new LPFM stations, then SHU agrees with NFCB’s conclusion that terrestrial NCE translators,
which provide local service, should be protected, while satellite-programmed translators that
broadcast a national programming source, should not. (NFCB Comments at p. 13).

V. THE CONCERNS THAT LPFM IS BEING IMPLEMENTED
TO ADDRESS ARE NOT CONCERNS FOR PUBLIC RADIO

16. The recent consolidation of the commercial radio industry as a result of the lifting of
the multiple ownership rules has caused an enormous concentration of ownership and a dramatic
reduction in the number of "voices" and the amount of locally produced programming that is
available on the radio dial. This phenomenon is present only in the commercial band, and among
commercial radio operators. The new LFFM service would be, as proposed by the FCC, locally
owned and provide local programming. In addition, since there are ownership caps proposed, no one
entity could own more than a few of these types of stations, so there would be no ownership
concentration. the Commission presumption is that more local programming would result.

17. Consolidation is not a problem among public radio operators in the reserved band.

NCE public radio stations are much more likely to be locally owned and programmed than their
commercial counterparts. The FCC should be conscious of this distinction and consider that public
radio stations have always and continue now to provide quality local programming and are primarily
locally owned and operated. For this reason as well, NCE translators should be protected from

LPFMs.
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V1. CONCLUSION

18. As WNPV, Inc. stated in its Comments,

"The proposed change is supposed to be an effort to provide new voices and local program

content and services to the public. The question is whether these new broadcasters will have

a genuine concern for providing quality local programming or will their focus be solely on

the potential commercial and monetary value that such a license can mean. Ifthe latter is the

case, there will be another automated station with no local programming because they won’t

know how to serve the public or extend the resources to provide quality coverage."
WNPV Comments at p.4. SHU agrees and believes that before relying on an untested new service
under the belief these stations will provide local service, the Commission should reward those
secondary services that already provide exemplary local service by affording them grandfathered
protection.

19. While not opposed to the creation of a new LPFM service, SHU is troubled by the
proposal to establish a primary class of LPFM stations, LP1000. SHU and other NCE translator
operators have expended substantial time and money to provide public radio to areas that might not
otherwise have access to such programming.

20. SHU’s translators were authorized as "superpowered translators" pursuant to a rule
waiver, because the translators actually served "NCE white areas." Translators that were authorized
to serve "white areas" should not be subject to displacement by any new LPFM service. This is
especially true for SHU, because its four Long Island translators were authorized pursuant to a
settlement agreement that ended two protracted comparative hearing cases and also allowed for the
rapid provision of new NCE service to 1.3 million listeners on Long Island.

21. If the FCC decides that it cannot protect SHU’s translators from the proposed new

LPFM stations, then SHU urges the Commission to afford SHU preferential status in applying for
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the primary LP 1000 stations. In doing so, the Commission would recognize those translator
licensees with exemplary past performance records, like SHU, and provide the opportunity to
“upgrade” their stations from secondary to primary status.

Respectfully submitted,

SACRED HEART UNIVERSITY, INC.

By: % M /“4//70

Mark N. Lipp

Scott C. Cinnamon

Shook Hardy & Bacon, L.L.P.
600 14th Street, N.W.

Suite 800

Washington, D.C. 20005-2004
(202) 783-8400

Its Attorneys

November 15, 1999
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EXHIBIT A




Produced by RRC Q-System IIT+ from Arbitron Diary Data

New York - Spring 1939
Pei'sons 12+ in Selec:ed Counties

WSHU - M Mon-Sun 24 Hours
TOTA . For Group 1 ....

Cust »n County List:
Na . paw-guifolk (Long Ialand) Me! ro

Cume Frogs AQH
47100 1257200 1940
47100 1267200 1800

Page




Produced by RRC Q-System III+ from Arbitron Diary Data Page
New York - Spring 1939
Pe‘sons 12+ in TSA

Cume Srases AQH
WSHU - "M Mon-8un 24 Hourea 163700 4342400 6500
TOTA . For Group 1 .... ) 163700 4342400 6500




EXHIBIT B




‘Category” cades for is: ues covered in attached stories:

‘.- Education
Yl - Science and technology
“ - Environmert
) - Acquired Immune Deficie 1cy Syndrome
I - Age
* - Agriculture -
i - Arms controls and limits
|- Art

- Business
} - Children and youth
¢ - Colleges and universities
. = Conservation
vl - Crime
\ - Discrimination
<'- Drug addiction
- Drug traffic

it - Economic

« - HandicapOped

-3 = Health care

T - Health insurance

'. - Homosexuality

'/ - Housing

'*{ - Immigration
.(- Labor

'* - Medicine

2= Military
A - Minorities

I3B - Politics and governmeni
(:C - Poverty

1D - Racial relations

I:E - Refugee
I - Religion

(3G - Retirement
HH - Tax

I - Transportation
«l - Violenge
t< - War and revolution
Ll. - Women
[iM - Food
HN - Culttural
00 -'98 election
F'2- Urban redevelopment
QQQ - Volunteerism
F1R - Health
$.3 - Preservation
U1 J - wildlife
\"/ - Abortion

WW - Gambling
XX - Alcghol
YY - Law

ZZ - Media
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