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October 16, 1998

VIA HAND DELIVERY

Magalie Roman Salas, Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: NTIA Position on Proposed Rules to Permit Use of Frequencies
Above 40 GHz for New Radio Applications, IB Docket 97-95.

Dear Ms. Salas:

Enclosed for filing on behalf of WinStar
Communications, Inc. ("WinStar") are five (5) copies of
WinStar's Reply Comments in WT Docket 98-136. winStar
wishes to submit these comments in the above-referenced

proceeding.
Should you have any questions regarding this filing,
please contact the undersigned at (202) 429-4730.

Sincerely,

Sophie J. Keeferx*
cc: Charles Breig
*Admitted in California only.
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WwinStar Communications, Inc. ("WinStar"), by its attorneys,
hereby submits its reply comments in the above-captioned
proceeding.1
I. THE COMMISSION'S POLICIES SHOULD PROMOTE FLEXIBLE USE OF THE

47 GHz BAND.

As the Commission stated in its Notice, the implementation
of rules for the distribution of licenses in the 47 GHz band
should promote flexible use of the spectrum.2 WinStar believes
that the way to achieve such flexibility is through exclusive
licensing.3 By granting auction winners exclusive licenses and
by permitting these licensees flexibility over their new spectrum

authorizations, the marketplace will be able to guide the

Amendment to Part 27 of the Commission's Rules to Revise
Rules for Services in the 2.3 GHz Band and to Include
Licensing of Services in the 47 GHz Band, WT Docket No. 98-
136, Notice of Proposed Rulemaking, FCC 98-142 (rel. July
29, 1998) ("Notice").

See Notice at § 9.

By "exclusive" licensing, WinStar means licensing of only

one provider within a defined geographic area.
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development of services and lead to more efficient use of the
spectrum.4

In addition, WinStar concurs with Sky Station that 47 GHz
1icensees should be permitted to partition their service areas
and to disaggregate their spectrum.S winStar supports the
adoption of a licensing process which will permit licensees toO
implement a multiple-technology system within their own licensed
service areas. Only through a flexible regulatory approach to
disaggregation and partitioning will licensees be able to develop
multiple-technology systems. Allowing such systems to operate in
a single, exclusive service area will allow licensees themselves
to decide the best and most efficient way to provide service in
response to consumer demand, thereby maximizing consumer welfare
and promoting spectrum efficiencies.

For similar reasons, the imposition of angle elevation
requirements and emission and power limitations within a
licensee's geographic area would be burdensome and restrain
market forces. Elevation angles for terrestrial fixed service
systems in the 47 GHz band should, like the deployments in the 39
GHz band, reach up to at least 60 degrees. Indeed, WinStar

maintains that technical requirements should be limited only to

4 See Steven R. Brenner & John R. Woodbury, Competitive Market
Considerations in the Licensing of the 37 to 40 GHz Band,
Attachment to Comments of WinStar Communications in In Re
Amendment of the Commission's Rules Regarding the 37.0-38.6 GHz
and 38.6-40 GHz Bands; Implementation of Section 309(J) of the
Communications Act -- Competitive Bidding, 37.0-38.6 GHz and
38.6-40.0 GHz, ET Docket No. 95-183, RM-8553, PP Docket No. 93-
253 (filed March 4, 1996).

5

See Sky Station Comments at 10.
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those necessary to minimize harmful cross-border or cross-channel
interference between separate licensees' systems. WinStar
pelieves that the implementation of flexible use policies, such
as these, will promote efficient use of the spectrum in the 47

GHz band.

II. RESOLUTION 122 FROM WRC-97 DOES NOT PRESUME THAT SHARING IS
FEASIBLE.

WwinStar disagrees with the comments of Lockheed Martin and
the Satellite Industry Association that Resolution 122 from WRC-
97 presumes that sharing is feasible between FSS, HAPS and FS in
the 47 GHz pand.® Resolution 122 simply requires the ITU-R to
"carry out urgently studies" on sharing; it neither establishes
nor presumes that sharing is feasible. Indeed, the Resolution
resolves "to urge administrations to facilitate coordination
between high altitude platform stations . . . and other co-
primary services." In this proceeding, the Commission has done
just that. The Commission has determined that the best way to
facilitate growth in the 47 GHz band is through a form of
geographic segmentation whereby one licensee has the exclusive
rights to a block of 47 GHz spectrum within its licensed service
area. The Commission further facilitates use of the 47 GHz band
by allowing each licensee, within its authorized service area, to
further segment and offer services using any delivery method
permitted in the band. For example, a licensee could, through
partitioning, disaggregation, or "self-segmentation", facilitate

the operation of both a terrestrial fixed system and a high

See Lockheed Martin Comments at 5-6; Satellite Industry
Association at 2.
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altitude platform system within different sub-channels or
geographic areas within its licensed service area.

It has been WinStar's experience in the 39 GHz band that
sharing of the same spectrum within an area-wide license between
fixed services and fixed satellite services is not feasible.7 In
proceedings addressing the 39 GHz band, WinStar has asserted that
the threat of satellite interference would compromise the
existing services provided by fixed service providers.8 Here,
the harm is slightly different, but just as concerning. If
mandatory co-channel sharing within geographic areas is imposed
upon licensees in the 47 GHz band, auction winners will lose
their flexibility to offer services in the manner they choose.
This will not lead to the best, most efficient use of spectrum
because the market's role in guiding licensees'’ technology
choices will be limited. Thus, the Commission should not impose

sharing requirements upon licensees within their geographic

7 See Gene G. Ax & Dale N. Hatfield, Technical Considerations

on Sharing Spectrum in the 37-40 GHz Band Between Fixed Satellite
Service Downlinks and the Fixed Service, Attachment to Opposition
of WinStar Communications, Inc. in In re Requested Amendment of
the Commission's Rules to Allocate the 37.5-38.6 GHz Bands to the
Fixed-Satellite Service and to Establish Technical Rules for the
37.5-38.6 GHz Band, RM No. 8811 (£filed June 20, 1996) .

8 See, e.qg., id.
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areas. Moreover, the deployment of two co-primary systems in the
same licensed service area and within the same band -- when at
least one of the systems plans high density uses -- 1is

technically infeasible.
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III. CONCLUSION.

WinStar urges the Commission to adopt a flexible licensing
approach for the 47 GHz band whereby auction winners are provided
the exclusive right to determine the nature of services offered
within their licensed service areas. Mandated sharing or
technical limitations will only prove to stunt the growth of this
band. WinStar supports the Commission's efforts to promote
flexible use in the 47 GHz band by permitting licensees to choose
the technologies that will best serve consumers within their
exclusive licensed service areas.

Respectfully submitted,

WINSTAR COMMUNICATIONS, INC.

By:

Angie Krionenberg
Sophie J. Keefer*

WILLKIE FARR & GALLAGHER
Three Lafayette Centre

1155 21st Street, N.W.
Washington, D.C. 20036-3384
Tel. (202) 328-8000

Its Attorneys
Timothy R. Graham
Joseph M. Sandri, Jr.
Barry J. Ohlson
WINSTAR COMMUNICATIONS, INC.
1146 19th Street, N.W., Suite 200
Washington, D.C. 20036
Tel. (202) 833-5678
October 13, 1998

*Admitted in California only.
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CERTIFICATE OF SERVICE
I, Angie Kronenberg, do hereby certify that on this
13th day of October, 1998, copies of the foregoing "Comments of
WinStar Communications, Inc." were delivered by hand, unless

otherwise indicated, to the following parties:

Commissioner Harold W. Furchtgott-Roth
Federal Communications Commission

1919 M Street, NW

Room 802

Washington, DC 20554

Chairman William E. Kennard
Federal Communications Commission
1919 M Street, NW

Room 814

Washington, DC 20554

Commissioner Susan Ness

Federal Communications Commission
1919 M Street, NW

Room 832

Washington, DC 20554

Commissioner Gloria Tristani
Federal Communications Commission
1919 M Street, NW

Room 826

Washington, DC 20554

Commissioner Michael K. Powell
Federal Communications Commission
1919 M Street, NW

Room 844

Washington, DC 20554

Daniel Phythyon
Chief, Wireless Telecommunications Bureau

Federal Communications Commission
2025 M Street, NW

Suite 2000

Washington, DC 20554

Stan Wiggins

Policy Division

Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, NW

Suite 7002

Washington, DC 20554

0062754.01




Eli Johnson

Policy Division

Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, NW

Suite 7002

Washington, DC 20554

Ed Jacobs

Policy Division

Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, NW

Suite 7002

Washington, DC 20554

Martine Rothblatt*

Paul A. Mahon

Christopher Patusky

Sky Station International, Inc.
1735 Connecticut Avenue, NW
Washington, DC 20009

Jonathan D. Blake*

Gerard J. Waldron

Lee J. Tiedrich

Philip J. Rosenthal

Covington & Burling

1201 Pennsylvania Avenue, NW

PO Box 7566

Washington, DC 20044-7566

(Counsel to Sky Station International, Inc.)

Robert A. Mazer*

Albert Shuldiner

Vinson & Elkins LLP

1455 Pennsylvania Avenue, NW
Washington, DC 20004

(Counsel to Angel Technologies Corp.)

Lon Levin*

Gerald Musarra

Clayton Mowry

Satellite Industry Association
225 Reinekers Lane, Suite 600
Alexandria, VA 22314

Stephen Piper*
Lockheed Martin Global Telecommunications

6801 Rockledge Drive
Bethesda, MD 20817

0062754.01




Gerald Musarra*
Lockheed Martin Global Telecommunications

Crystal Square 2, Suite 300
1725 Jefferson Davis Highway
Arlington, VA 22202

ITS, Inc.

2100 M Street, NW
Room 140

Washington, DC 20037

(D Pmanbens

Angid Krgnenberg (j

*Filing was mailed, first class postage pre-paid.
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